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THE LAW OP HOSTILE MILITARY EXPEDITIONS AS 
APPLIED BY THE UNITED STATES 

Chapteb I. iNTBODtrcnON 

By the time of the establishment of the American Govenmient the 
practice of the nations with regard to their mutual obligations had begun 
to resolve itself into fwly well-defined principles. Among these was 
one to the effect that one state must prevent the use of its territory and 
resources for hostile attacks upon its neighbors with which it is at peace. 
In the beginning this rule was evolved from the relations of neutrality; 
for the more pressing needs of the time of war tended to crystallize usage 
applying to it, while other practice was still incoherent. But obviously 
the law thus defined was only a phase of the general duty of a state to 
prevent injurious and offensive acts against friendly countries. The 
obligation is based upon the complete and exclusive control which the 
sovereign is presumed to exercise over its subject persons and territory. 
The authority of the sovereign exists alike in time of war and time of 
peace; and the requirement of the law extends as well to normal relations 
as to the exceptional conditions of neutrality. 

L BELATION OF THE AMEBICAN PRACTIGE TO THE SUBJECT 

The United States was early called upon to apply this principle in both 
its phases. As a neutral during the French revolutionary wars it applied 
it the more strictly because of its desire to disengage itself from the 
embroilments of Europe. But at the same time, the imsettled condition 
of the neighboring Spanish colonies, and the uncertainties of interna^ 
tional politics affecting the American continents, tempted the American 
frontiersmen to take the destinies of these lands into their own hands, 
and directed the attention of the government to this newer phase of its 
duty. In 1792, President Washington, in his annual message to Con- 
gress, particularly recommended to its consideratioi)L ''the means of 
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preventing those aggreanons by our dticens on the territory of other 
nations^ . . . which, furnishing a just subject of complaint, might 
endanger our peace with them." ^ 

Both phases of the law were soon put into the form of a statute, but 
no violation of its provisions has been a more continuous source of diffi- 
culty and annoyance than the fittmg out of hostile military expeditions. 
The annexation of Louisiana, Texas, Canada, and Cuba have been 
inviting prospects, and only recently has difficulty from this source 
appeared to cease. The independence of various colonies fmnished the 
motive for the filibusters: the revolutionaiy wars in South and Central 
America, and the patriotic movements in Texas and Cuba have been 
seconded by American adventurers. Often, however, less generous im- 
pulses have inspired the filibusters, and love of adventure and excite- 
ment, and the chance of personal gain, have been the real or sole mo- 
tives back of the unlawful enterprises. 

Very recently (1911), the United States has been compelled to con- 
centrate an army of twenty thousand men on the Mexican border for 
the purpose of enforcing the neutrality laws and to prevent the crossing 
of hostile parties mto Mexico.^ Apparently the stoiy of filibustering 
is not a closed chapter. 

The number and variety of the causes present to induce undertakings 
of this sort have given America numerous occasions for the application 
of the principle of international law. The number of these expeditions 
renders the practice of the United States especially valuable in this field 
of the law. The matter is particularly American, so much so that scant 
attention has been given the subject in most text books. Filibusters are 
rather peculiar to America. The conditions which have offered the 
occasion for their occurrence have existed chiefly in the western hemi- 
sphere. The sparseness of population, the backwardness of many small 
independent states in economic development, intolerable or inefficient 
govenunents in those countries, a restless and migratory population in 

* Richaitilflon, MeasageB and Papers of the Presidenta, I, 125, 128. See Waahing- 
ton's Annual Address, 3 Dec. 1793, American State Papers, For. Rel. I, 21. 

* "The American troops have been sent to form a solid mUitaiy wall along the Rio- 
Grande to stop filibustering and to see that there is no further amngglmg of arms and 
men across the international boundary." Press correspondent with President Taft, 
Augusta, Ga., March 8, 1911. See Review of Reviews, Vol. 43, p. 406 (April, 1911). 
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the United States, — ^these have combined to create situations favorable 
to depredations of all descriptions. Perhaps the protected position of 
the Latin-American governments has prevented such forcible reform 
as would have effectuaUy altered such a dtuation. Europe has had oc- 
caa<Hial expeditions, it is true, but they have been directed for the most 
part against western countries. Whatever the reasons, these peace-time 
aggresmons on the part of individuals have been of less concern outside 
of America. And the practice of the United States is the more valuable 
because it has been most often on the defensive, and has developed a 
standard of obligation to be enforced almost entirely against itself. 

The principle of inteniati<Hial law is, of course, not regarded as depend- 
ent on the will of any particular state: some further authorization is 
necessary. This is well recognized by the United States in the fulfillment 
of its obligation with regard to hostile expeditions. The American 
courts, in BO far as they are not bound by statute, apply the law derived 
from the practice of all nations and are not restricted to purely American 
authorities.^ But in the absence of clear and definite rules developed 
by long custom in the world at large, we are compelled to resort to the 
evidence of the most extensive precedents. In one sense the practice 
of the United States is to be regarded as a source of the principle of 
international law. It is that most extensive practice wherein the best 
evidence of the law is likely to be found. Furthermore, since this is a 
country which has had much to do with expeditions, the consensus of 
international opinion is incomplete without large regard for the American 
attitude toward the subject. The principles with regard to the present 
subject have come to be recognized largely through their application by 
the United States, and the working out of their details have here re- 
ceived the fullest attention. 

The municipal law of any countiy may be framed with the intention 

* "The law of nations is the great source from which we derive those rules, respect- 
ing belligerent and neutral rights, which are recognised by all dvilised and commercial 
states throughout Europe and America. . . . The decisions of the courts of every 
countiy, so far as they are founded upon a law common to every countiy, are received 
not as authority, but with respect. The decisions of every country show how the 
law of nations, in a given case, is understood in that countiy, and will be conadered 
in adopting the rule which is to prevail in this." Quef Justice Maishall, in Thirty 
Hogsheads of Sugar v. Boyle, 9 Granch, 191, 198. See also the Paquete Habiina> 175 
U. S. 677, 700, and Respublica o. De Longchamps, 1 Dallas, 111. 
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of f aoilitating or improving the execution of international law, and may, 
in such cases, exceed the strict requirements of the latter. On the other 
hand, the state may prefer to make no provision at all in its statutes for 
the fulfillment of international duties. It may prefer to meet its obliga- 
tions by other methods. Its municipal law will then afiFord us no evi- 
dence even of that state's conception of its duty. The courts, also, 
having before them such statutes to be ajiplied, may neglect the inter- 
national obligation out of which the statute arises. For these reasons 
national laws and practice based on them need to be carefully handled 
in discussions of international law. But the conception of the law enter- 
tained by any state cannot otherwise be determined than by the sum 
of its application of the law.^ The legislation of the United States on 
the subject of expeditions, and the opinions of its executive and diplo- 
matic officers, have been expressly declaratory of an international duty. 
International complications and dangers demanded the enactment of 
the neutrality acts. They were passed in response to an international 
obligation.* In the execution of the statutes the government has re- 
garded the foreign states in whose behalf the execution was undertaken. 
The courts in expounding the statutes have attended to their purpose 
and to the international law they were intended to enforce.* Whether or 
not this American practice conforms exactly to the requirements ot 
international law, it is the evidence of America's idea of that law. It 
is that idea we are to set forth. 

2. BELATIOK OF THE SUBJECT TO OTHER BRANCHES OF 

INTERNATIONAL LAW 

Despite the fact that expeditions have occurred least frequentiy in 
time of recognized warfare, such discussion as there has been of them 
has been offered under the title of neutrality. This is unfortunate, be- 
cause it implies the basing of the law entirely on the duty of impartial- 
ity, and the full significance of the principle of non-interference is not 

* Thirty Hogsheads of Sugar v. Boyle, 9 Cranch, 191. 

* S. Ex. Doc. 112, 41 Cong. 2 Sefls. p. 3. 

* See RoflB v. Rittenhouse, 2 Dallas, 160, 162; Murray p. Schooner Gfaaimmg Betsey, 
2 Granch, 64, 118; Talbot v. Seeman, 1 Granch, 1; Chacon v, EightyHune Bales o( 
Cochineal, 1 Brock, 478 (Fed. Gas. 2568). 
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disooviwed. The obligaticm of the state is in no sense depaadeat on the 
state of belligerency^ Tliough the statutes of the United States have 
been passed under the caption of "neutrality acts/' they are interpreted 
to extend to all warlike eqieditions from this country whether intended 
to aid one belligerent against another, or directed against a friendly 
powtf at peace with all countries.^ The word neidralUy forms no part 
of the statute itself, and the statute conforms to that law of nations 
which interdicts warlike aggressions at any time and under all condi- 
tions against friendly countries. 

The general duty with which our discusaon deals may be phrased as 
one of non-interference and neutrality. This is intended to signify not 
only the exclusion of offenMve and injurious conduct, but also the im- 
partiality required by the law of neutrality. As between states in time 
of peace, the one must not be found at fault when the other has been 
offended or injiured, nor when the rights of its citizens have been invaded. 
As between states when one is a belligerent, the other a neutral, the latter 
shall not even inadvertently prejudice the cause of the former. In ful- 
fillment ci these obligations it is required, first, that the state shall 
abstain from all action on its own part in derogation of the sovereignly 
or the peace and safety of another state. With this phase of the duty we 
are here not directly concerned. The organization of expeditions is 
clearly beyond the scope of this rule; for the organization of expeditions 
by the government is war itself, and destroys the relation of peace which 
the law presumes. The things from which the state must abstain are 
such as the intervention in the internal affairs of another state, or the 
violation of its territory by trespass or by the exercise of jurisdiction 
therein. - Likewise the state must admit a direct responsibility when, 
being in the position of a neutral, the government or its agents render 
armed assistance or afford pecuniary aid to a belligerent. These are 

-f U. 8. V. O'SuIlivan, 9 N. Y. Legal Obs. 257 (Fed. Caa. 15974). 

• "The phraae 'neutrality act' ia a diatibictive name applied for convenience sake 
merely. . . . The scope and purpose of the act are not thereby dedared or restricted. 
The act itself is so comprehensive that the same provisions which prevent our soil 
from being made the base of operations by one fordgn belligerent against another 
likewise prevent the perpetration within our territory of hostile acts against a friendly 
people by those who may not be legitimate belligerents, but outlaws in the light of 
the jurispnidenoe of nations." For. ReL 1885, 776. See also U. S. t?. O'SuUivao, Fed. 
Cas. 15974, and same, Fed. Gas. 15975. Also 21 Op. At. Gen. 267^ 270. 
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infractionB of neutrality. But when the state goes so far as to provide 
oiganised armies it has destroyed the status of neutrality. 

The second phase of the obligation requires a state to take reasonable 
measures to prevent action by private persons within its jurisdiction, 
directed against the peace and safety of friendly states or their citisens. 
Some of these offenses require to be punished as a matter of general 
public policy, and for the welfare and security of the state punishing 
them. That is the case with offenses against resident aUens, and with 
counterfeiting. These are crimes in the view of the ordinary municipal 
law. But of more obvious international consequence are the strictly 
political offenses. It is in this class that we find hostile expeditions. 

In time of war the scope of this second rule is greatly increased. 
It is then necessary to restrain belligerents as well as individuals. 
Overt hostile acts within the neutral jurisdiction are to be prevented, 
and there are numerous proximate acts of hostility which both the 
belligerents and the neutral nationals may undertake that are included 
in the general prohibition. 

The third rule goes to the enforcement of the prohibition by the state 
liable to injury. It requires acquiescence in such action on the part of 
the offended state as may be necessary for its self-defense, or such as 
may be justified by the failures of the sovereign within whose jurisdic- 
tion the objectionable action is begun. We are familiar with such action 
by belligerents for the enforcement of blockades and of the law of con- 
traband. Nations are accustomed to tolerate interference with their 
trade and with the liberties of their citizens for these purposes. They 
are also subject to such risks and damages arising out of the state of war. 
So in time of peace a hostile expedition may give cause for similar 
measures to which no valid objection may be raised.* 

* The following outline is illuBtrative of the daBsfication here adopted: 
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The broadest and most important division of the subject so claasifiedi 
is that dealing with proximate acts of hostility. It is so by reason of 
the nmnber of the offenses included there and because of the extensive 
practice of which it has been the subject* Nevertheless it is here that 
considerable loosenesSi and even confusion, of terms has occurred. The 
greater number of the specific offenses under this heading are grouped by 
one author under the "use of the territory of a neutral as a base ofaperor 
tUmaJ' ^ Another employs the same phrase to apply only to use of the 
territory by a belligerent. ^^ A third makes continued use the crucial test 
of a base of operations.^' likewisci in a broad sensci any act in aid of a 
belligerent is an "augmentation" of his fighting strength; but the term 
"augmentation of forces'' is applied commonly to an increase of equip- 
ment within neutral jurisdiction. Sometimes, thereforCi hostile expedi- 
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^ See Holland, Thos. E., Neutral Duties in Maritime War, Pioc. Brit. Acad., II, 



55. 



^^ See Moore's Digest, Chap. XXVIII, III, 6. 
" See Hall, W. E., International Law, p. 505. 
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tioDB are not clearly dtirtingiiiBhed from other unlawful operations. 
No doubt an expedition may be an aupoaentation of the fighting power 
of a belligerent, and a hostile enterprise may make neutral territoty its 
base of operations, if by base is meant place of departure. The term, 
''hostile expedition/' itself is made to describe very different things. 
In one case the regularly organised forces of a belligerent am considered 
as an expedition; in another, the term refers to vessels built in neutral 
ports for the commissioned service of a belligerent; ^' and sometimes it 
is used to refer to unauthorized combinations of individuals for warlike 
purposes. A more restricted use of these terms wiU enable us to dis- 
tinguish expeditions from other well-defined classes of offenses. 

A hostile expedition is a combination of individuals, subject to the 
jurisdiction of a particular state, for the purpose of conducting militaiy 
operations against another state in its political capacity, the two states 
being at peace with each other. The idea here conveyed is meant to 
embrace action by citisens and by aliens, instigated by private persons 
or by foreign govemmente. It excludes action by individuals sep- 
arately; it excludes non-military operations and attacks on private 
persons as such. Hostile expeditions will not be confused, therefore, 
with mere maraudmg invasions which are undertaken for the piratical 
ends of rapine and plunder. The concerted action of organized com- 
panies is clearly distinguishable also from the recruiting of individuals 
for the regular forces of a belligerent state. Every individual enlisted 
is, of course, an element of strength to the party that enlists him, but 
be is not a unit capable of immediate hostilities. The hostile expedition 
involves the preparation on friendly soil of a force capable of immediate 
and independent action against the state, and presumably able to de- 
fend itself. The individual recruit is so much material for warfare, but 
the expedition is itself a warring party. 

In a similar way the fitting out and arming of ships of war and cruisers 
by belligerents in neutral waters is to be regarded as the addition of 
units to the fighting forces of the government that commissions them. 
It is an increase of equipment. But a hostile naval expedition exists 
only when the vessels are manned and prepared for independent par- 



^* See 1 Amer. St. Pap., For. Rel. 608; and Davis, Elemeota of Inteniatioiial Law 
(3rd ed.), p. 404. 



LAW OF HOSTILE MILITABT EXPEDITIONS AS APPLIED BT THE U. 8. 9 

ticipation in the hostilities. Likewise the funushing of supplies to 
belligerent fleets only indirectly injures another state, — ^no direct attack 
is involved. 

■ 

The law requires the state to prevent the use of its territozy for the 
establishment of stations of supply and communication, or as the base 
of attack against another state, but it would stretch the word expedition 
too far to include within its meaning the r^^ular military and naval 
forces of a belligerent in the ordinaiy pursuit of their enemy. 

Thus expanded, the idea of a hostile expedition is that of the nee- 
essaiy elements of a fighting force, combined into an effective unit, 
organised on friendly soil, designed for independent operations, and pro- 
ceeding, not to union with belligerent armies or navies primarily, but 
to the attack of some friendly nation. Through other violations of the 
duties imposed by neutrality, a belligerent may receive the increase of 
men or equipment, he may have the privilege of a base for his operations, 
or the protection of a friendly a^lmn; but through an expedition, the 
belligerent acquires the assistance of a new party to the war. Some- 
times there is only the indirect benefit of the attack on the enemy; in 
civil wars it frequently amounts to an alliance. To the offended state, 
on the other hand, the delinquency of the offender is more than partiality 
toward the enemy; it is a positive aggression against itself. It is a 
direct attack equally offexusive in time of peace and time of war. 

Hostile naval expeditions do not differ in their essential features from 
military expeditions. The distinction is of little l^al consequence and 
of scarcely more practical importance. Frequently the two are found in 
combination. Completely organized naval expeditions are of rare 
occurrence because of the diiBiculties in fitting them out secretly, and 
because of the fact that hostilities on the part of lone vessels are com^ 
paratively ineffective when directed against the land or against fleets of 
warships. Naval expeditions have, therefore, usually taken the form 
of privateers. Especially in the early part of last century the frequency 
of their occiurence made them of great importance; but for the future 
they are hardly to be considered. With the passing of privateering, the 
opportunity for naval expeditions is largely removed. We shall, there- 
fore, disregard the few exceptional considerations affecting them, and 
confine our discussion entirely to military enterprises. 
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C&APraE II. UHLAWFDL DiSaSKOVIfiHCD SSOK LAWFUL CONDUCT OF 

Individualb 

The cbaiscter (tf the act of the tdtiaeii or mbje^ 
B country which h at peacse with lus own is BUch that its unkwM nature 
cannot be mistaken. But before his unlawful pmpose taaa be realised, 
he will have passed beyond the jurisdiction of his sovereign and beyond 
its power to restrain him or control his conduct. Consequently, If the 
sovereign is to prevent his hostile actbn, it will need to restrafai him 
while Ids attack is still m preparation. It is lor this resson tiiat the 
government finds itself under oblation to perform its duty of preven* 
tion while expeditions are still in their incipient Stages. To do this 
effectively, it is compelled to regard not only tine faitnnatioinally offensive 
stages of these warlike undertakings as unlawfid, but also afl those 
steps in preparation which are taken within its jtirisdietton. l^iewed 
from the standpoint of the state charged with reerponsiUKty, the whole 
undertakmg from bediming to "end must be r^gaixled as ixsntrai^ 
The statutes of tiie United States impose penalties on aH who ^begk or 
set on foot or provide or prepare the means for any mititary eacpediti<»i 
or enterprise" which is to be carried on from this oountay.^^ 

1. THE noSTlLB TStdEStT 

Natandly it is imposdUe to define with precision, even in the munio- 
qNil law, the q)ecific acts whrch are to be prc^ubited. The acts done 
witiiim jurisdiotion will be only part of a plan, the preliminaries to the 
real offense winch is to be committed later. These acts in themselves, 
no doubt, would ordinarily be considered entirely innoceait; they become 
culpable only because <tf their connection with other inherently objec- 
tionable acts. So it happ^]S that the same things, entirely innocent in 
the one ease, may, in another, result in a marauding raid or in a military 
expedition; and the preparations tiiemselves are not sufficient to deter- 
mine the innooaice or guilt of the parties making them. 

In distinguishing military frcmi non-military invasions (in Chapter IX 

M Act of March 4, 1009, sec. 13, "An Act to codify, revise, and amflDd Ihe penal 
laws of the United States." 



LAW OF HOflRTILB lOUTABT SQCFBDIXiaNB A8 AFPUBD BT IHB U. S. 11 

we employed the teet ct iatoit. In dirtingiiifihiiig now the conditions 
under which the same acte nay be oonsidBred innooent^ on the one 
handy or guilty throin^ connection with a militaiy enterpriae, on the 
other, we aie compelled to leeort to the eame test. Obvionelyy it is the 
puipoee toward which the conduct in question is directed that stamps 
it with an unlawful character. It is the dea^^ to inmde another country 
and to attack its govenunent that attaints these otherwise harmless 
acts. It is through the intuit, the evidence of the probability of unlaw- 
ful conaequenoesy that the prohibited conduct is to be defined. The 
presence <rf all the dements of an expedition, or the inadvertent associa- 
tion of individuab capable of such hostilities, is not objectionable so long 
aa there is no puxpose to do an unlawful act. For the intent is requisite 
to a vidaticm of the law. Said Chief Justice Marshall: ''War may be 
levied without a battle, or the actual application of force to the object 
on which it is designed to act; (that) a body of men assembled for the 
purpose of war, and being in a posture oi war, do levy war. . . . But 
the intention is an HMJispensahle ingredient." ^' 

The intention contemplated by the law is an individual intent. No 
peraon is hdd to answer for the crhnea of the expedition unless his own 
conduct and intuitions are unlawf uL So tiie person who voluntarily 
joins an expedition is not guilty unless he is aware of its unlawful natiire; 
and the individual who takes part in the undertaking unwillingly doea 
not vidate the law, however imlawf ul the expedition as a whole may be. 
Certain American dtisens who had taken part in the expedition led by 
Miranda against South Ammca were captured and imprisoned by Span- 
ish authorities. They sought the interposition ot the United States for 
the purpose of securing their release, and alleged that th^ had unwitt- 
ingly accompanied the expedition, having been deceived by false state- 
ments. Wh^i they became aware of Miranda's purpose, they had been 
fwcibfy prevented from leaving his s^rice. The desired interposition 
was granted, the grounds allied being conadered sufficient to free the 
parties from all culpability.^* 

When it is sought to punish individuals for their part in e3q)editions 
already carried out, the evidence of events subsequent to their departure 

UU. a V. BiuT» Ooomb'B Trial of Aazon Bur, 377 (Fed. CSas. 14094a). 

"Lloyd's Trial of Wm. S. Smith and Samuel Q. Ogden (Moore's Digest Vn, 017). 



12 THB AMERICAN JOX7RNAL OF INTERNATIONAL LAW 

from the country is usually available to detennine their hostile intention 
and to fix the resulting guilt. Such testimony is then always to be con* 
sidered.^' It will not always be necessary to establish the immediate 
consummation of the purpose of the undertaking. The temporary 
deviation of the expedition from its actual purpose, or an attempt to 
evade the law by the pursuit of a circuitous route or by transshipping, 
are sometimes evidence of unlawful intentions rather than lawful. The 
guilt of the offenders is not diminished by such facts as these. The 
real proof of the hostile intention is to be found in the ultimate result 
of the enterprise and the final conduct of the parties thereto.^ 

But when the participants are prosecuted for their part in the prepara- 
tion of an expedition not yet carried out, there is seldom sufficient testi* 
monial evidence to show the intent. The necessity for secrecy is present 
at all stages of these proceedings. The conspirators must guard against 
the frustration of their attempt by the authorities of both countries 
concerned. Consequently the government must depend largely on 
the circumstantial evidences of the unlawful character of the enterprise. 
The circumstances which are material to this point will vary greatly 
in different instances. Secrecy and mystery in the arrangements and in 
the departure of suspected persons and arms is ordinarily an evidence 
of criminality to be considered, but, of course is not conclusive.^ It 
may happen -that purely commercial undertakings will require secrecy 
to prevent the confiscation of contraband goods by a belligerent. Thus 
the difficulty of laying down fixed rules is apparent. The evidence of 
hostile intent is to be found in the conformity of an undertaking in 
question to the ordinary and requisite characteristics of such enterprises. 
But more definite rules are impossible. 

The application of the test of intent to certain somewhat questionable 
transactions will serve to eliminate them from the category of unlawful 
conduct. The shipment of arms and munitions of war has been of fre- 
quent occurrence. When destined to a belligerent country or to an 
insurrectionary faction in some state, it is very certain that the arms 

» U. S. V. Nunes, 82 Fed. 599, 609. 

» U. S. 0. Smith, Fed. Cas. 16342a. Also U. S. v. Rand, 17 Fed. 142. 
» U. S. V, Nxmez, 82 Fed. 599; also U. S. v. Hart, 78 Fed. 868; and U. S. o. Fena, 
69 Fed. 983. 
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will be used, and are intended to be used, for warlike purposes against 
a friendly state. But this fact in itself is not sufficient to condemn the 
transaction. It is not the purpose of the law to prohibit the shipping 
of arms and materials of war when the parties making the shipment are 
engaged only in a commercial venture. So far as such shipments are 
contrary to the interests of other states, they will be subject to the risk 
of capture and confiscation as contraband, or to 8eiziu*e when landed in 
the port of their destination. But it is necessary that the transportation 
of the arms be free from all features of a military character, and that the 
persons supplying or carrying them shall not in any way be parties to a 
conspiracy against another government, or have any intention of directly 
using the arms in a hostile way.^ Furthermore, there must be no inten* 
tion to turn these munitions over to those having such hostilities in 
view, nor a purpose that men shall be added in the course of the trans- 
portation so as to render them capable of an unlawful use. This inten- 
tion changes at once the conamercial character of the act, and carries 
with it the liability for a violation of the law. In the absence of the 
hostile intent the same vessel may transport arms and men — ^it may even 
carry a cargo of arms and a military expedition, and the unlawful char- 
acter of the latter will not affect the lawful transportation of the arms. 
But the absence of hostile designs is indispensable.^^ 

It is not forbidden the citizens of one country to join the armed forces 
of another. The rule applies alike to regular forces and to revolutionary 
or insurrectionary armies. It is, therefore, not a crime agiunst the 
municipal law to leave the country with an intention so to enlist. For 
this purpose, citizens or aliens may leave the country in any way they see 
fit, provided only that they are imarmed and have no intention of com- 
bining for hostile attacks or aggressions before reaching their destination. 
The sovereign of those so enlisting assumes no responsibility for their 
action. '* It is true, an intention to enlist involves- a purpose ultimately 

» U. S. V. Pena, 69 Fed. 983; U. S. v. Nunea, 82 Fed. 699; U. S. v. O'Brien, 76 
Fed. 900; 13 Op. At. Gen. 641. 

" U. S. V. Rand, 17 Fed. 142; U. S. ». Murphy, 84 Fed. 609; U. S. v. Hart, 78 Fed. 
868; U. S. V. The Mary N. Hogan, 18 Fed. 628; U. S. v. Two Hundred and Foui^ 
teen Boxes of Arms, 20 Fed. 60i U. S. v. The Gonsenra, 38 Fed. 431; 21 Op. At. Gen. 
267, 271. 

"U. S. V, Pena, 69 Fed. 983; U. S. v. O'Brien, 76 Fed. 900; Chacon v. ESghty- 
nine Bales of Cochineal, 1 Brock, 478 (Fed. Cas. 2668). 
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to take part in the war, but the hostile actkm there ecmteoqdflfted will 
neoesBarily oripnate and be completed entirely beyond the joriedietioD 
(rf the state from which the person came. An mtention, however, to use 
force to reach the army in which enlistment is to be made, or to do any 
forcible act before joining the belligerent army, » sufl^ient to render 
the proceeding mdawful. For the means of doing the forcible acts will 
have been secured within the bounds of the friendly state, and fot even 
these slight offenses it must be held responsible.** 

The presence of large bodies of men who intend to enlist tor a foreign 
war is not substantial evidence of the existence of an unlawful ent^prise. 
They may even be associated and intend to ^ist in a body; but if they 
are unarmed and unprepared for military action, they are incapable of 
such direct injury to a foreign state as calls for any intervention for its 
protection.'^ It is no offense to transport companies of this sort, nor 
to carry arms with them intended for use in the same war or even by 
these same men.'^ Where men and arms had both been landed in a 
foreign country by a ship sailing out of the United States, and it was 
proven that the men afterwards handled and carried the arms, the eourt 
instructed the jury that the evidence was not absolutely conclusive of 
a military expedition, it being possible that the men might intend to act 
merely as individuals and simply as porters of the arms. In other words, 
m the absence of the hostile intent, the shipment of men with arms is not 
contrary to law.** 

The above illustrations of the applications of the rule are concerned 
only with the question of the existence of the requisite intention. But, 
granted its existence, it is yet possible that circumstances may exist to 
nullify its effect. The intent may be not absolute; it may be dependent 
on contingencies which remove its unlawful character. The contin« 
gency, however, must be one which forms a condition precedent to the 
intent itself. If preparations have been made for hostilities, to be used 
only at a time and under circimistances when their use would be lawful, 
there is no occasi<xi for interference by the government. Thus there is 

» U. 8. V. Hart, 74 Fed. 724. 

^V. 8. «. Pena, 60 Fed. 983; MS. Notes to Spain, VII, 79 (Moore's Digest, VII, 
927). 
** 13 Op. At. Gen. 541. 
» U. S. 9. O'Brien, 75 Fed. 900. See also U. 3. 9. Hart, 78 Fed. 868. 
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nothing wl&irfiil ia th&iaiteDkortbeptepaiBtifMiaif the means 

am to be need only oa 1k» ^eaunmee of a war which wookl lender the 

dement ef the plan; it k the conditioiL oa which alone the eocpeditioii ia 
to be carried out. 

On the other haadi a conditioai precedent oi^y to the oadertaldiig it- 
self is not sufieient. To haveset on foot an eaq>edttiQE dependent alone 
on securiiig ships for transportation is unlawful, for the condition is one 
which may sin^aly qperate to defeat the enterprise, while it in no way 
modifies the nature of its purpose. It would be no defense to the offend- 
ers to show their ^cpedition to have been dependent on the removal of 
COTtain difficulties in the way. 

Finally, a condition subsequent to the intent will not legitimise ac- 
tion othttwise illegal. A declaration of war creates a mtuation in which 
ezpecBta<Mi0 are not prc^bited. But the state of war offers no defense 
to one whose conduct had not been contingent on its occurrence. A 
citisen cannot with impunity anticipate his government's action in 
declaring war unless the prosecution of his enterprise depends upon its 
taking place.^ 

2. THB OnOANIZATION OF THB SXFXDrnON 

The hostile purpose of thb individual is to be accomplished by means 
of an expedition. In the word expedUian itself there is implied the 
combined action of a number of individuals. To this extent, the term 
is expressive of the magnitude of the undertaking the law requires to be 
prevented. No definite number of men may be specified as necessary 
to the formation of an expedition, but it cannot be constituted by one 
or two men no matter what their intention or how disturbing their con- 
duct.^ Something more is requisite, however, than a mere aggregation 
of persons. The common purpose which all must have in mind neces- 
sitates their association and oiganization for the accomplishment of 
that purpose. The hostile intent is something more than unanimity of 
sentiment or the incidental agreement of the members in their personal 

" U. S. 9. Lumaden, 1 Bond, 5 (Fed. Gas. 15641). 

"U. & 9. Butr, Coomb's Trial of Aaron Bunr (Fed. Cas. 14d94a}. 

» U. S. V. Hart, 74 Fed. 724. 
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intention. It is a podtive and aggreeaiye purpose on the part of the 
expedition as a whole. Clonsequently, the intention will not be found in 
the absence of an express or tacit agreement to act together. There will 
need be at least that mutual understanding of aims and purposes which 
will make possible effective action. To this end the expedition must be 
organized and prepared for the attainment of its object. 

The degree of organisation and the means and methods to be em* 
ployed, as the number of individuals, are variable factors. Some degree 
of organization is certainly indispensable. It is essential to that unity 
of action without which the term expedUian would be a misnomer. But 
it is of very little legal importance that there be complete or perfect 
organization.^ Defects which would render the success of the enter- 
prise uncertain or improbable in no way affect the guilt of the parties 
to the undertaking. The means to be employed and the strength of the 
combination are of little consequence in determining the character of 
the offense or the culpability of the offenders. Nor can the actual danger 
to which another state may be subjected increase or diminish the obligsr 
tion to prevent the unlawful attempt, or the ability of that state to 
defend itself relieve the obligated government. 

The expedition is, of course, a military expedition; it must have some- 
thing of a military character. " It must have been shown by competent 
proof that the design, the end, the aim, and the purpose was some 
military service, some attack or invasion of another people or country as 
a military force." '^ This much is necessary to the establishment of the 
fact of its hostile intention, and evidence to this effect is often to be 
found in the organization of the men into regiments, the presence of 
arms, or the purchase of military supplies.'^ The designation of officers 
and leaders, and that concert and unity of action which implies their 
presence is valid and important evidence.'' 

Ultimately the military character must appear in the form of the ex- 
pedition's organization. The courts of the United States have some- 
times inclined to require that there be a combination intending to be- 

» Wiborg V, U. S., 163 U. S. 632; U. S. v. Hart, 78 Fed. 868. 
« U. S. t;. O'SuUivan, Fed. Caa. 16075. 
w U. S. V. Ybanez, 63 Fed. 636. 

** U. S. t;. Nunez, 82 Fed. 6d9; U. S. v. O'Brien, 76 Fed. 900; U. S. v. Ybanes, 63 
Fed. 636. 
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come a militaiy organuation before reaching the scene of action.'^ But 
it has not been deemed necessaiy that it possess all the characteristioe 
of a military body at the start. Rather, there is no particular element 
of a military organisation that has been considered necessaiy. The 
expedition need not be organised into regiments of infantry or cavalry, 
nor according to any sysbem of military tactics.'^ It is not necessary 
that the men be drilled or uniformed or prepared for efficient service. 
However much, therefore, the military oiganization may add to the 
completeness and efficiency of the expedition it is not essential to unlaw* 
ful conduct. 

It is immaterial whether the expedition is to act independently or in. 
conjunction with belligerents or insurrectos in the country which they 
are to attack. For when organized for concerted action, and intending 
to engage in hostilities as a unit, it is to be considered as unlawful regard* 
less of its subordination to a higher organization. ^ The fact of participa* 
tion in regular warfare has no direct bearing on the nature of the under* 
taking. There is the obligation to observe the laws of war under any 
circumstances. It follows, therefore, that the belligerency of the offended 
state is not a matter to be considered in dealing with the offenders. '^ 
Once the organization of the expedition is so far accomplished that the 
action of its members loses the character of individual enlistment in a 
belligerent force, the cooperation or union of the party, subsequentlyi 
with an army in the country of their destination does not modify the 
character of the expedition as an unlawful enterprise. 

The uncombined and unorganized elements of a hostile enterprise 

■ 

" U. 8. V. Hart, 74 Fed. 724. 

" Wiborg 9. U. S., 163 U. S. 632, 653-654; U. S. v. Murphy, 84 Fed. 609. 

" U. 8. V. Hart, 78 Fed. 868. 

" Wiborg p. U. S., 163 U. S. 632. 

But when the protection of an enterprise is sought on the ground that it is ap- 
proved by the government of the country to which it is directed, it may become nec- 
essary to determine the status of that government. Such an occasion arose in 1855, 
when a certain Mr. Fabens sought the aid of the government of this coimtry to pro- 
tect the ''Kumey expedition" to Nicaragua. The professed object of the undertak- 
ing was colonization, but it had been denoimced by the government of Nicaragua 
as an unlawful expedition. The authority of that government was questioned, but 
Mr. Marcy, Secretary of State, declined to act, sinoe our minister had recognized 
it as holding the executive power of the state. 44 MS. Dom. Let. 173 (Moore's 
Digest, VII, 924). 
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are not regarded as in themselyes unlawfuL But thqr become ao wbeo 
80 organised as to constitute an expedition; that is, whenever th^ are so 
combined that there exist the means of hostile action. The extent of 
the organisation thus becomes the test of the existence ci an expedition. 
When applied to the case of elements departing from the country as yet 
uncombinedi their capability of proximate combination into an efficient 
unit will determine their character as an expedition.^ 

In general, the possibility of immediate or proximate employment for 
warlike purposes may be considered the measure of the organization 
and preparation which are necessary to such an undertaking as the state 
is under obligation to prohibit. The United States applied this test 
during the Franco-Prussian war, when several hundred Frenchmen 
embarked at New York for the purpose of joining the French army. The 
vessels in which they sailed carried also large quantities of anns and am* 
munition. The United States Govenmient took the view that this could 
not be looked upon as a hostile undertaking, since the men were wholly 
unprepared for the use of the arms.^ 

It is not necessary, however, that all the elements to be combmed 
should be present at the time of departure. Men or arms are sometimes 
added or secured m transit. The posribility that the one element when 
leaving may later be effectively combined with others for warlike action 
is sufficient to involve those concerned in a violation of the law.^ In 
1895, the American ship Laurada, sailing from New York, stopped out- 
side Sandy Hook and took on men and arms. The men drilled during 
the voyage and prepared for the use of the arms. In remanding the 
men for trial, the test of the capability of proximate combination was 
the decisive factor. "However Intimate it may have been to have 
taken aboard his ship either the men or their arms, or both, for trans- 
portation to the island of Cuba, as soon as it became apparent that it 
was an organized force, capable of proximate combination for offensive 
purposes, it took on a new character . . . the enterprise became hence- 
forth essentially a military expedition." ^^ 

"U. S. i;. Hughes, 70 Fed. 972, citing Hall, International Law, p. 600; see abo 
Wiborg V. U. S., 163 U. S. 632, 653-654. 
" See Hall, International Law, p. 607. 
«U. S. p. Murphy, S4 Fed. 600; U. S. v. Nunez, 82 Fed. 600. 
*^ U. S. V. Hughes, 70 Fed. 972. 
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3. TRS qubbhon of jxtbisdigtion 

It is only from the standpoint of the particular states affected that 
expeditions are considered unlawful. They are not of the nature of 
piracy, to be repressed by all states wherever found. But for every 
attempted hostOe undertaking of this sort some state is charged in a 
measure with responsibility. Its responsibility is dependent on the fact 
of the connection of the expedition in some way with its territory, or 
the conunission of some act within its jurisdiction over which it may be 
presumed to have had control. Therefore, in the view of that state, 
only those expeditions are unlawful which are carried on from its terri- 
tory, or which have been prepared through the use of its resoiurces and 
under the protection of its jurisdiction. 

The extent of the action necessary to be taken ^thin its jurisdiction 
in order that the government will take cognizance of the expedition as a 
violation of its law, or as an undertaking for which it must assume 
responsibility, is only so great as the exigencies of prevention demand. 
The inception of the conspiracy, and the formation of plans and organiza- 
tion may have occurred in some other country than that from which the 
expedition finally sets out. The individuals may have associated in a 
foreign country for the purpose of carrying on an expedition from this. 
But if they have made use of this territory, the government must take 
steps to thwart their purpose. In 1817, a number of foreigners enlisted 
or engaged in Holland to join the revolutionists in South America, and 
embarked for the United States with their military equipment, intending 
to obtain passage from this country to the scene of operations. They 
arrived under the conmiand of a leader who exercised the authority 
of a commander during their stay at Philadelphia. He ordered them 
to a place of rendezvous, and drilled them. When they were about to 
depart, the boat in which they had taken passage was stopped by 
admiralty process, and the members of the expedition were held for 
trial. The court decided that in such cases the state is compelled to 
assume responsibility if the expedition is allowed to depart from its 
shores.^^ It is possible, of course, that the other state, if found negligent 
in the matter, could also have been held responsible. But the liability 

«> Ex parte Needham, 1 Pet. C. C. 487 (Fed. Gas. 10080). 
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of the United States would be in no wise diminished. It is under obliga- 
tion to prevent the use of its territory and resources, whether by citixens 
or by aliens; and expeditions elsewhere organized cannot be allowed the 
privilege of a protected position within its jurisdiction for the furtherance 
of their enterprise.^' 

The actual contact of the members or elements oi an expedition within 
the territory of the responsible state is not indispensable.^ It is easily 
possible that the unlawful oiganization may be otherwise effected. 
When a body of men depart with a common objective point, and acting 
in cooperation, some previous preparation is almost to be presumed. 
The ability of the members to assemble beyond the limits of the state 
is in itself an evidence of prearrangement within the state. It will 
matter little whether the men have actually met, or have acted entirely 
through the intermediation of theic common leaders, provided only 
the expedition was set on foot within the state which is charged with its 
prevention. Members of many expeditions held unlawful departed as 
passengers, and frequently the arms and the men were sent out from 
different ports. It is not to be expected that expeditions will depart 
openly and with no attempt to conceal their real purpose. To depart 
as individuab and meet beyond the boundaries of the state is a common 
ruse to evade the officers of the law. If the entire law of prevention is 
not to be nullified, the government must prohibit and punish these 
expeditions though the actual combination occurs beyond the ordinary 
range of its authority. 

While the authority of the state is thus extended to cover undertakings 
originated abroad and finally formed abroad, it is alwa3rs necessary that 
in some way the expedition shall have been put together within its juris- 
diction. Since the entire enterprise need not have been prepared within 
a single state, the place of the occurrence of any particular part of the 
undertaking is inmiaterial. But some preparation must have been 
made in the particular territory in question in order that some groimd 
for the state's interference may be established. There will need to have 
been an enlistment of men, the acquisition of equipment, the perfection 
of plans and organization, the training or drilling of the men for service, 

^ Charge to Grand Jury, 5 Blatchf. 556 (Fed. Caa. 18264). 
«« U. S V. Murphy, 84 Fed. 609. 
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or such other things as will offer the possibilily of governmental repres- 
sion. Only then may the expedition be 8aid to have been set on foot 
within tibat territory. 

4. ACGB860BT CONDUCT 

In general, the same rules are applied to the action of aooomplices as 
to that of direct offenders. Since the efforts at prevention of these 
enterprises are directed largely toward the preparations for hostilities^ 
those who are to be direct participants in the attack or invasion cannot 
easily be separated from others indirectly concerned. The state would 
find prevention impossible if it attempted to punish only those who were 
to engage in the actual fighting. Those who provide or prepare the 
means for an expedition are in fact the real offenders at municipal law, 
whether they are acting as principals or accomplices. For they commit 
the abuse of the territory and resources which the state is under obligsr 
tion to prevent. Therefore, the law of the United States regards the 
accessory as equally guilty with the member of the expedition and im- 
poses the same penalty upon him. 

Where contributions of money, arms, or other provisions have been 
made, the hostile purpose is very apparent. These are things which 
will be a material aid to the expedition and will add to its chance of 
success. These and other things which tend to forward the enterprise 
and make it possible show on their face such collusion as to involve the 
contributor in the designs of the direct participants.^' But in testing 
a given situation to determine whether or not such collusion exists, we 
may not rely entirely on the fact that assistance is rendered. The final 
question of guilt or innocence turns here, as in the case of principals, 
on the fact of intent. 

Difficulties will most often be presented in the case of vessels fur- 
nishing transportation to an expedition. Vessels engaging in hostilities 
are, of course, considered as part of the enterprise. But more frequently 
ships are employed merely for the transportation of the men to the scene 
of their operations, or of arms for the use of the expedition. The officers 
of a vessel so used can only escape the charge of intending to forward the 

«• Charge to Grand Jury, 4 Wkly. Law Gas. 214 (Fed. Gas. 18268). Same, 5 
McLean, 306 (Fed. Gas. 18267). 
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enterpiJae if the destiiiation and unlawful eharaettf of their caigo wm 
unknown at the time of embarkation.^ Mates of a T capcl , saifiiig from 
a port of the United States, which had transpOTted an eipedttion con- 
trary to law, were held guilty of no offense if, at the time of sailing, they 
<fid not know that the vessel was to cany an eipediticm, and did not 
learn the fact, until they met, bqrond the three mile limits another 
vessel containing men and arms.^ 

The owner of a vessel so oiqdoyed is equaOy guilty if he provides her 
for that purpose, w has knowledge of the use to which she is to be put.^ 
In the case of Hart,^ the defendant was president of a oooqiany owning 
a ship which carried men, weapons, and military siqiplies fmn a pcnnt 
off Bamegat to the island of Navassa. The court instructed that to 
have so provided the means of an expedition with knowledge of the 
diaracter of the undeitaldng was contrary to law. 

Whether or not the officers of a ship may escape responsibility entirely 
in case an expedition is taken on unwittiQ^, and its unlawful diaracter 
only discovered after sailing, depends upon the a lw a m : of the fact of 
subsequent coUusion with the membos of the expeditian. Fw instance, 
the master of an American steamship took on board, after leaving port, 
m<^ arid armS) iiot being at that tirne to an appearances a inifitary organ- 
intkin. But during the voyage, the men were allowed to take the arms 
and continue their prqxaratioDS by organizing and drilling as thougli for 
warlike maneuvers. Tliese facts were conadered evidence of the coOu- 
sk^ of the master of the T«Bel, who was held for trial as an aoooniplice."^ 

It is immaterial in any case that the assistance so fumisfaed continues 
durir^ cnhr a part ctf the voyage. Frequently expeditions are trans* 
slupi^ at an intermediate port to escape detection. But tnn^iortation 
during <«Jy a part of the cvxirse does rK4 i£fer in the matter of illegality 
fn>m transportation during the wix.^ >oiiraey. thoq^ perhaps more 
often in the fonner case the master of ;be vesri may be unaware of its 
A«tinat Jon arid unbwfu! pcrpo*. So ia the ewe of Hait»" the caqwii- 



• i\ s. n lun. :s r^ «^ Hw «. r. ^ 54 Rd. 
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■ 

turn was transfened at the islaod of Navaasa to another ship which then 
prooeeded with it toward Cuba. But the knowledge of the one that pro- 
vided the first ship, of the final deBtination of the men was sufficient to 
convict him. 

Where assistance is secured through compulsion^ no collusion may 
id course be presumed. An accomplice is a voluntary assistant in a 
crime. In admitting the testimony of witnesses in the case of an expedi* 
tion across the Meidcan border, those who claimed they had been cap* 
tured and compelled to join the expedition under pressure of force and 
threats of violence were not regarded as accomplices.^* 

There appears to be no obligation on the part of one country to punish 
persons for assistance rendered to expeditions proceeding entirely from 
other countries. The existence of an expedition is a necessary condition 
precedent to the existence of accessories. When the fact of an expedition 
is a matter beyond the power or province of the government to ascertain, 
no expedition exists in the view of the law. It will then have no obliga* 
tion to prevent the action of accomplices. To convict of providing the 
means for a military enterprise, it must be proved that the enterprise 
was organized in or carried on from the country, as well as the fact that 
some one was preparing the means for it.^' In 1891, during the Bal* 
maceda revolution in Chile, arms and ammunition were piurchased in 
the United States, and were sent away in the aimed transport of one 
of the parties. While this was perhaps not clearly a conunercial venture, 
the expedition, if thero was such, could not be said to have been carried 
on from the United States.'^ Likewise, contributions made directly to 
armed forces in a foreign country are not within the prohibition of the 
law. For however much such donations may further the hostilities, 
they are not contributions to expeditions actually put together in or 
carried on from a friendly state. ^^ 

But once the fact of the expedition is established, then any action over 
which the state has control, or the action of any person over which the 
state has jurisdiction is imlawful if it contributes to an offense, even 

•* U. S. V. Ybanez, 53 Fed. 536. 
« U. S. V. Hart, 78 Fed. 868. 

^ U. S. V. TrumbuU, 48 Fed. 99, 103; see also U. S. v. The Itata» 49 Fed. 646; and 
the case of The Wahlberg, For. Rd. 1895, II, 867-876. 
*• H. Ex. Doc. 74, 25 Cong. 2 Sees. p. 7. 
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though it takes effect beyond the boundaries. When the captain and 
mate of a vessel, knowing the character of their cargo and its intended 
purpose, had transported arms from a port in the United States to a 
foreign port together with men and stores to be used in a military 
expedition from this country, they were found guilty of a violation of the 
law.*^ The taking on board of expeditions on the high seas is an oft- 
repeated offense of this sort. On returning within jurisdiction, the 
officers of the vessel are liable to prosecution and punishment as though 
their act had been completed within the territorial waters. 

5. THE CONSUMMATION OF THE OFFENSE 

Inasmuch as the state is most largely concerned with the attempts at 
setting on foot expeditions, it is necessary to consider how far the in- 
dividual must have gone before the government will take cognizance of 
his action as unlawful. 

Though the fact of a hostile intention is usually a point most difficult 
of proof, it occasionally happens that the unlawful purpose of some 
person is openly declared. When this occurs in the absence of any 
positive evidence of its substantial nature, as is generally the case, the 
question arises as to whether or not the intent in itself constitutes an 
offense within the meaning of the law. On this point, however, there can 
be little controvert^. The intention to commit a crime is not per «e a 
crime. "Mere words, spoken or written, though indicative of the most 
determined purpose to do the forbidden acts, will not constitute an 
offense." " The offense is not complete without some overt or definite 
act." ^ 

Of more frequent occurrence has been the revolutionary agitation 
within the United States against other countries, unaccompanied by any 
declaration of hostile purpose. Organizations have been created for the 
purpose of stirring up or fostering rebellion abroad. Notorious among 
these have been the "revolutionary aid societies" and "immigrant 
associations" of the Irish, and the Fenian brotherhood. They have been 

■• U. S. V, Rand, 17 Fed. 142. 

*7 U. S. V. Lumaden, 1 Bond, 5 (Fed. Gas. 15641). See also S. Ex. Doo. 57, 31 
Cong. 1 SesB. p. 48. 
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a source of trouUe for the United States with other countries; and the 
inability of tiie govemment legally to suppress them has made more 
difficult the performance of international duties. 

In 1885, Mr. Valera, the Spanish minister at Washington, directed a 
note to the Secretary of State in which he seemed to hold it ''the duty of 
a govemment to repress outward manifestations which may result in 
overt violations of the law." ^ But the Govemment of the United 
States refuses — in fact it has not the power — ^to interfere with expres- 
sions of individual opinion unless some overt act accompanies the 
opinion which it is desired to pimish. ''We do not punish such proceed- 
ings until the spirit of interference which induces them reaches its 
natural consummation, that of attempts to interfere in the affairs of a 
foreign country by force." " The Robert Emmett Club of Cincinnati 
(1885) was an organization having for its object the overthrow of the 
English Govemment in Ireland. It undertook the uniting of all Irish- 
men in America for this ultimate purpose. But the members confined 
themselves entirely to moral agitation, and were guilty of no overt act 
which would justify their punishment. It was therefore impossible to 
suppress their activities.^ In connection with the Fenian expeditions 
from the United States into Canada, this govemment maintained that 
it had performed its full duty in repressing only overt acts, not de- 
nouncing the disturbers while they confined themselves to moral agita- 
tion." 

The consummation of the offense, then, is the commission of an overt 
act. It is the taking of the first definite steps in the enterprise, "pro- 
viding the means for the expedition, furnishing munitions of war or 
money, enlisting men, and, in short, doing anything and everything 
that is necessary to the conmiencement and prosecution of the enter- 
prise." ^^ It is simply some definite act which leads to an attempt at 
forcible interference in a foreign territory. It is obvious, of course, that 
these acts must be sufficient to show the intention to set on foot an 

» Prom the reply of the Secretary of State, Mr. Bayard, For. ReL, 1886, 776. 
» Mr. Cuahing, At. Gen., to Mr. Marcy, Sec. of St., Dec. 2, 1856, 8 Op. At. Gen. 
216. 
» U. S. 9. Lumaden, 1 Bond, 5 (Fed. Gas. 16641). 
" Dip. Corres. 1866, H, 103; 1866, 1, 77. 
•* Gharge to Grand Jury, 6 McLean, 249 (Fed. Gas. 18266). 
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expeditions^ for otherwise an eesential factor of unlawful action would 
be lacking. But ffven. the hostile intent and the overt act, the actual 
setting forth of the expedition is an unimportant question in the prosecu* 
tion of the offenders. The inception of the expedition is a violation of 
the law.** 

Chaftek III. International Dibtingitishisd from Municipal 

Phases of the Law 

1. beabing of the municipal on thb intebnational law 



The definition of unlawful conduct which has formed the basis of the 
practice of the United States is set forth in the municipal law. As we 
shall see presently, individuals are only indirectly parties to the inter- 
national delict. In one sense, therefore, the law applied to them can 
be none other than municipal. But we shall find also that only through 
their action is an occasion for the international delict created, and that 
their conduct may have international consequences.^' In another sense, 
then, the law governing their conduct is international. It is for the pur- 
pose of controlling the relations of the citizens of one state with another 
state, and it has important effects in the relation of government to 
government. This law, consequently, tends to conform to the require- 
ments of international obligations, and thus to express the law of nations 
which has called it forth. 

Reference has previously been made to the fact that the law on 
hostile expeditions, adopted by the United States, ori^nated in the 
development of foreign relations.^ The offense it purports to pro- 
hibit is an aggression against a foreign government, and, in the ap- 
plication of the law, the direct interest of the government has sel- 
dom been other than the preservation of peaceful relations with other 
states. While, therefore, the special relation set up by this mimicipal 
law is one of the state and its subject, it arises out of the efforts of the 
state to make the conduct of its subjects conform to the requirements 

^ Charge to Grand Juiy, Fed. Gas. 18265. 

M U. S. V. O'Sullivan, Fed. Gas. 15975; U. S. v. Ybanes, 53 Fed. 53S. 

M Infra, sec. 2. 

• Supra, I, 1. 
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of inteinatioDal obligations. This fact has appeared in the discussion 
given to the various principles applied to individual conduct. Never^ 
thdess, if this municipal law has in fact departed from the strict neces- 
sities created by the law of nations, in so far as it has, it must be regarded 
as of only local validity. It may be intended to serve the ends of local 
regulation as well as international, but its effect in the fulfillment of the 
state's obligations must be in conformity with international law if its 
principles are to be acceptable to other states. 

The international significance of the distinctions between lawful and 
unlawful conduct of citizens or subjects appears when they are considered 
from the standpoint of interstate relations alone. The United States 
interferes with the conduct of individuals only upon evidence of their 
hostile intention. It is obvious that the interests of other countries will 
not demand the restraint of imdertakings not directed toward an offense 
against them; that is, of imdertakings in which there is no hostile pur- 
pose. Conduct in which that purpose is lacking is ordinarily not objec- 
tionable to the foreign state, and is, consequently, not prohibited by 
international law. The duty of prevention requires the repression of 
attempts at and preparations for hostilities only. It is difficult to form 
a statement of the duty which does not involve the idea of a hostile de- 
sign or intention. Therefore while any state may employ its own 
methods in the performance of its duty, and may prohibit whatever acts 
it chooses for the purpose of forestalling expeditions, it will find no war- 
rant in international law for interfering with other acts than those which 
are coupled with an intention of attacking a friendly state. Any rule of 
prohibited conduct which may possibly fail to include all undertakings 
so intended falls short of the requirement of the international obligation. 

The only evidence which is material to the proof of an internationally 
forbidden act in the preparation of an expedition is that which establishes 
the intention subsequently to commit hostilities. The immediate acts 
are not in themselves a test of innocence or guilt. It is only the evidence 
of the ultimate purpose qf these acts which establishes the duty of the 
state with r^ard to them. 

The absence of the unlawful purpose, in absolving the individual, at 
the same time frees the state from culpability. The lack of any evidence 
of hostile intent is the most complete defense of the state charged with 
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failure in the performance of its duty. When the United States decided, 
in the case of the transportation of arms and men to France during the 
Franco-Prussian war,^ that there was no evidence of such hostile pur- 
pose on the part of the persons concerned as would justify interference, 
it in fact decided that no international delinquency would be occasioned 
by the refusal to preveiit their departure. The intent of the individual 
is thus first to be proved in order to establish a possible liability on the 
part of the state. Whatever further is necessary to fix that liability, 
this much is requisite. The rule of hostile intent is, therefore, consistent 
with the international obligation and with the law that creates it. 

The law of the United States considers an expedition to be an oigan- 
ized body of men capable of military action. But even these qualifica- 
tions of the term are so construed as to include any nmnber of men, in 
whatever manner organized, which could conmiit that offense against 
a friendly state which the government is bound to prevent. Thus 
construed, the rule of the municipal law becomes definitive rather than 
restrictive. It specifies the prohibited undertakings without excluding 
anything demanded by the general law. 

Only those expeditions are punished which proceed from the United 
States. In other words, the United States denies its responsibility for 
all expeditions not set on foot within or carried on from this country. 
This fixes the liability of the state as well as the subject. The chief 
purpose served is to distinguish between unlawful conduct for which the 
state is internationally responsible and that for which it is not. It is 
by this rule that the connection of the government with the offense in 
question is to be ascertained. The rule is in such agreement with the 
principles of state responsibility that its validity as well as international 
application is evident. 

There has been no interference with suspicious enterprises by the 
government of the United States until some overt act has been com- 
mitted. Since the completion of the internationally forbidden act 
is effected entirely beyond the jurisdiction of the state attempting 
to prevent it, it is necessary for that state to fix the point beyond 
which its subjects may not go with impunity. This is primarily a 
municipal regulation, since it is only for the ptirpoee of facilitating the 

" Supra, II, 2. 
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execution of the law. It doee not purport to define in any sense the 
offense which b forbidden nor the eztoit of the state's responsibility. 
It establishes only that point at which the government will take cog- 
nizance of conduct suspected of being unlawful in its character and pur- 
pose. The question as to how far expeditions shall be allowed to go, 
or how complete an organization may be effected^ before there shall be 
interference, is a matter entirely for the state within whose territory 
the acts are taking place. It is a question of expediency in the preven- 
tion of expeditions. 

It is not to be denied, however, that the preparations for expeditions 
are of international concern. Foreign governments are more desirous 
of the prevention of imdertakings which may cause irreparable damage 
to their country than of the enforcement of the liability of a delinquent 
state. Their representatives frequently protest against the seeming 
negligence of the government in respect to preparations for unlawful 
enterprises. In this they are entirely within their right, but the legal 
consequences of their protests are extremely limited. The duty of the 
state agunst whose inactivity the objections are made is the prevention 
of hostilities rather than the prevention of preparations. The extent of 
the restraint exercised within its territory need be only that which is 
sufficient to the fulfillment of the duty. No liability is incurred xmless 
there is failure, — ^unless forcible acts are in fact attempted against 
another country. Failing in that duty, there is no doubt the state will 
find its defense the more difficult and its liability the greater if it appears 
that it negligently delayed its preventive measures, or refused to take 
cognizance of alleged xmlawful acts. The foreign government is con- 
cerned, therefore, with the rule as to the commission of an overt act in 
so far as this rule may be urged as a defense or the overt act as an evi- 
dence of delinquency. But it can have no right to require that action be 
taken agidnst individuals at any particular stage of the proceedings, 
neither at the time the hostile intent is first suspected, nor after prepara- 
tions have begun. 

Consequently, while it is necessary that action be taken at some time 
during the setting on foot of an expedition, it cannot be said that the 
rule applied by the United States is based on international law. That 
law makes only the general requirement that cognizance of expeditions 
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be taken in sufficient time that the power of prevention may be effect* 
irely exerdaed. On the other hand, the rule of the municipal law is in 
ample fulfillment of that requirement. 

2. THE RELATION OF THE INDIVIDUAL TO THE LAW 

Individuals are not persons in international law. The law binds 
states only. It deals, it is true, with the rights and duties of citizens and 
subjects. It guarantees them privileges, and imposes limitations upon 
their conduct. Thus they become the subjects of international laws. 
But they are not parties to the law in the sense that their rights and 
duties may be personally enforced through its remedial processes. What- 
ever rights they enjoy under it belong to their sovereigns, and whatever 
obligations are imposed upon them are enforced through their own 
government, or with its acquiescence. Consequently, while a state may 
be bound imder the law of nations by the duty of abstention from inter- 
ference in the affairs of foreign states, its subjects are not bound in the 
same manner by the same law.^ It is for that reason that the state is 
given the further duty to prevent like interference on the part of private 
persons. This added obligation is likewise limited to the state on which 
it is imposed. It does not, ipso facto, create a corresponding duty on 
the part of the citizen. So far from his having a duty to another state, 
he is free, for all the international law affects him, from any responsibility 
to his own state for such objectionable conduct. That responsibility 
can be created only by municipal law. Though international law in- 
directly renders his act unlawful, it is only unlawful in the sense that it 
must be prevented. If the offender is to be punished for his act, it must 
be done through some municipal law applicable to him, at the hands of 
a government having jurisdiction over him. If the state chooses to 
regard the individual act as lawful, there is no power to regard it as un- 
lawful, within the sphere of that state.^ For the effect of the inter- 
national law is not to impose obligations on private persons but only on 
the state itself, and to compel it to assume responsibility for objection- 

* Wharton, Criminal Law, sec. 1901. See oonvention relative to the creation of 
an international prise court, Hague Peace Conference, 1907. Article 4 allows an 
appeal to the court by individuals directly in some cases. 

** 7 Op. At. Gen. 367, 381 (in connection with enlistments). 
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able private acts. From the standpoint of an offended state, it is the 
failure to meet this obligation that gives ground for international action; 
and the offense of the individual is dealt with by it only through the 
local law* Properly speaking, there cannot be a violation of inter- 
national law on the part of an individual. 

The members of a hostile expedition are, however, ordinarily offenders 
against the states concerned with their undertaking. It is, of course, 
conceivable that the state within whose territory the expedition orig- 
inates might attempt the frustration of its designs without regarding 
the enterprise as unlawful.^ But so long as the expedition remains 
under the control and withia the jurisdiction of that government, its 
only offense will be against the local sovereign. As against this state, it 
may be regarded as offaisive from more than one view-point. It may 
be regarded, in the first place, as having injured a friendly state; and the 
individuals will be punished by the government in behalf of the one they 
would have attacked. In the strict theory of international law, this 
would seem to be the proper conception of the offense. The act is re- 
garded as criminal because of the injury which might be done to a 
friendly country, and out of international considerations the government 
pimishes the offenders.^^ In the second place, they may be punished 
in the interest of their own state primarily; because it is necessary to 
the maintenance of orderly and peaceable foreign relations and the ful- 
fillment of the state's obligations. The citizen is not permitted to haz- 
ard the peace and safety of his own state by any aggressions on another 
for whatsoever reasons they are undertaken.^^ The crime is thus consid- 
ered as consisting in acts which involve the government in diificulties.^* 
In addition to these aspects of the offense, most states, no doubt, regard 
such conduct as destructive of the domestic tranquillity.^^ Furthermore 
it is in derogation of the sovereignty of the state, and in contravention 
of the sovereign will. Aside from the statutory offense, unauthorized 
acts of war are a violation of the national jurisdiction.^^ To declare and 

^ This was the case before the enactment of the Neutrality Act of 1794. 
Ti This 10 implied in the statement of the statutes of the U. S., and England. See 
Chap. VI, sec. 1. 
'* FUhnoie, Annual Message, Dec. 2, 1851, Richardson, Messages, V, 113, 115. 
7* This is implied in the statements of European legislation. See Chap. VI, sec. 1. 
'* U. S. V. The Three Friends, IW U. S. 1; For. Rel. 1886, 57. »• Ibid. 
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carry on war is a fundamental preiogative of the sovereigii; and the at- 
tempt on the part of citiaens to exercise the power is easentiaUy unlawful. 
^'NodtixenbaBari^t to go to war on his own authority .... indeed 
nothing can be more obviously absurd, than to say that all the dtiaens 
may be at war, yet the nation at peace.''^* These acts must, cgdbq- 
quently, be prohibited as a mere matter of internal administration, if 
nothing more. 

From whatever standpoint the nature of the crime is considered, its 
punishment is entirely a local affair. A foreign government cannot be 
regarded as a party to an action against the individual, beyond its 
jurisdiction.^ The acts thus punished are forbidden to the individual 
only by the municipal law, and, legally considered, his offense is com- 
mitted against only the one state. Another government can concern 
itself in the matter only by diplomatic representations. 

On coming within the jurisdiction of the state against which they 
intend to wage war, the members of an expedition are at once subject 
to the municipal law of that state. If they come to be recognized as 
belligerents, they are, of course, subject to the special laws of war, and 
they may receive the special privil^es accorded to belligerent parties. 
But aside from this limitation, the state they attack is free to apply 
the parities of its own law to them. They are regarded, personally, 
as offenders against it. The nature of their crime will be defined by 
its municipal law. Ordinarily the conmion criminal statutes are suffi- 
cient for this purpose. The expedition will, perhaps, have taken lives, 
destroyed property, or committed other acts of violence in the nature 
of common crimes. Or they may have attempted to usurp governmental 
authority in a treasonable way. Thus they become criminally liable to 
the offended state, and are subject to such just and reasonable punish- 
ment as the government may choose to inflict upon them.^ They are 
now offenders against this state and it alone; and in dealing with them 
there need be no account taken of their origin in another country. 

^ Mr. Jefferson, Sec. of St., to Mr. Morris, Min. to France, Aug. 16, 1793, American 
State Papers, For. Rel. I, 167, 168. 

" For. Rel. 1886, 776, 778. 

" For instances, see Chap. VI, sec. 2. Being a political offense, it affoids no ground 
for extradition. (Wharton, Criminal Law, sec. 1908.) 
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On the other hand, the protection afforded to moffensive citizens 
abroad makes it very important that there be no interference with sus- 
pected parties until some real offense is at least imminent. There can be 
no complaint against organizations whose activities are confined to the 
coimtry of their origin. We may take this a step further: the departure 
of an expedition is not in itself an offense. It must appear that there has 
been committed a distinct wrong against the state in question in addition 
to the mere fitting out of the expedition. The undertaking must have 
arrived at the point where some attempt at forcible interference has 
been made. In observing this condition, the state which is to be the 
object of attack may, no doubt, take preventive measures for its protec- 
tion. It need not await the direct attack of the offenders, but may act 
whenever their purpose is apparent. But it could not proceed to the 
punishment of the members of the expedition as though they had com- 
pleted their anticipated offense.^ It must have regard to the extent 
of their wrongdoing. And if the state has deemed interference neces- 
sary while there still remained a locus pceniierUicd to the individuals in- 
volved, it is questionable that any punishment may be inflicted. 

It is important thus to determine the position of the individual under 
international law, and the nature of his offense against the local law, in 
order to arrive at the distinctly international phase of the subject. This 
latter is a matter primarily of the relation of states. But the individual 
action does bear a relation to the international offense which is not to be 
neglected. The carrying on of hostile expeditions is the situation which 
the law is designed to remedy; it is the whole concern of the international 
law in that particular. This law has no occasion to be applied until the 
personal offense has been committed or attempted. The setting on 
foot of a hostile expedition creates the situation which gives rise to the 
international obligation. It is a fact always first to be proved, and the 
guilt or innocence of the individual is the first fact to be considered in 
the evidence of an international delinquency. 

But while the expedition is a necessary fact precedent to the delin- 
quency of the state, the relation of the two facts is not that of cause and 
effect. The international delinquency does not follow, ipso facto, from 
the expedition. Some added act or failure to act on the part of the state 

'v 8 Op. At. Gen. 216; S. Ex. Doc. 57, 31 Cong. 1 Seas. p. 48. 
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18 requisite. While the fact of &e expedition is a necefleary condition^ 
there is further to be proven the actual delinquency of the state itself. 

That there is any relation at all between the individual act and the 
international duty of the sovereign arises in this case out of the fact 
that the territory and resources of the state, over which the sovereign 
is supposed to have complete control, have been used to the disadvantage 
and injury of another state. If only the immediate attack on the foreign 
country be considered no international consequences result; for the gov- 
ernment is not responsible for citizens beyond its control. But in con- 
nection with their acts which injure other nations while the dtisens €tre 
within the control of the sovereign, the government does have an inter- 
national obligation. In this case, it is the use of its territory and re- 
sources, and the abuse of its protection, for wrongful purposes that 
renders the state liable for the subsequent hostilities. From the stand- 
point of the citizen, that is an act against his own government. But 
internationally considered, it is the fact that connects his state with the 
attack on the neighboring state. In this way the citizen involves his 
country in his offense; he makes it a party to the act by the use of its 
property, or through receiving its protection for his unlawful enterprise. 
Thus the two states are brought into conflict, an international obligation 
is involved, and, so far as it fails in meeting that obligation, the sovereign 
itself becomes an offender. 



3. THE INTEBNATIONAL DEUNQUENCT 

Whenever the state itself becomes a direct party to the carrying on of 
a hostile expedition, it is, of course, directly liable to the offended state. 
The expedition itself is then the immediate international offense, and 
the government is compelled to assume full responsibility for the enter- 
prise. The participation of the government destroys the semi-private 
nature of an expedition, and it becomes a public undertaking. It is 
in such cases that the original and direct responsibility of the state is 
most evident. But they can occur only when the state has acted through 
its government or agents. Expeditions so carried on are, in fact, acts 
of war on the part of the state, and are removed from the category of 
peace-time aggressions. We are directly concerned, therefore, only 
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with unauihorused expeditionsi and with the responsibility of the state 
for them. 

The international law, in creating an obligation to prevent hostile 
attacks on other states, establishes a presumption of responsibility for 
those attacks that are not prevented.^ The sovereign state is considered 
to be able to control the use of its territoiy; it is presumed to have the 
power to prevent hostile expeditions. Its failure to prevent is, theref ore^ 
regarded as a refusal to exercise that power; and for this the state is 
responsible. But this is a presumption which may be overcome. The 
control of private conduct is not as absolute in fact as in theory. The 
state may have ample power, and have diligently sought to exercise it, 
and yet may fail to accomplish the object enjoined by the law. Its 
responsibility may, consequently, be rebutted if the diificulties in the 
way of the prevention of an expedition were so great as to make it im- 
possible, or to require a greater exertion than was warranted. There b 
then no delinquency and no liability.'^ 

The responsibility which a state does incur through failure to prevent 
expeditions under other conditions is a direct responsibility. That is to 
say, in case of a failure through some fault of its own, it has incurred not 
merely a vicarious responsibility for the acts of the individuak involved, 
but is itself guilty of an international delinquency. This follows from 
the fact of the definite duty of prevention. This duty would mean noth- 
ing if it might be performed by such subsequent action as is otherwise 
demanded in satisfaction for individual misconduct. If the responsibil- 
ity were purely vicarious, the practice with regard to hostile expeditions 
would be confined entirely to the punishment of offenders and to securing 
reparation by them, or at most to volimtary prevention. The obliga- 
tion, not being directly enforceable, would give no right of action against 
the n^ligent state. A failure would then not amount to a delinquency, 
and there could be said to be no legal duty of prevention. It is true, the 
state may prefer to meet its responsibility in the matter by redress to 
the offended state. But the responsibility it assumes is for its own de- 
linquency, and must be met in addition to any vicarious responsibility 
it may otherwise normally have.'^ 

*> Charge to Grand Jury, Fed. Cas. 18266. '^ Infra, Chap. IV, seo. 2. 

•> Charge to Grand Jury, Fed. Cas. 18266. See also the caaes submitted to arfoi- 
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The direct liability of the government concerns only the conduct of 
expeditions while within its own jurisdiction. Whether or not it has 
been guilty of delinquency in the prevention of an undertaking, it is not 
considered an offender at international law by reason of the subsequent 
conduct of the individuals involved. The state is, however, under a 
relative responsibility for their actions which injure another country. 
Though it is not itself compelled to make reparation, nor secure satis- 
faction to the wronged state, it is required to deal with the offending 
parties as circumstances wiU permit to compel them to redress the wrong 
done or pay the penalties of the law. Because the injury done is usually 
not such as may be repaired by the individual offenders, the infliction 
of criminal penalties is all that is demanded.^ 

The state itself becomes directly responsible again if it refuses or 
neglects for any reason to meet the just requirements of its vicarious 
responsibility. The nation then becomes a party to the wrong, and 
direct reparation may be demanded of it in lieu of the private persons.^^ 

Expressed thus negatively, the wrong committed by the state is a 
failure to meet a certain international requirement. That, we have 
considered the real offense at international law, and have excluded 
private offenses. But when viewed positively, the wrongful act of the 
state appears to consist in complicity in hostile attacks on friendly states. 
The authorized and direct complicity of the government in the expedition 
itself has been excluded as actual war. The negligence and carelessness 
of the state, however, in the prevention of such enterprises amounts 
to virtual complicity in the undertaking. If there is such an attitude 
on the part of the government as mdicates a disregard of its mtemational 
obligation, it may be considered as having consented to the attack which 
is to be made; it may even be regarded as assisting in the hostilities by 
protecting the persons engaged, and allowing them its territory as a base 
for organization. If the sovereign has knowingly suffered the harm to 
be done to another state, it may be said to be an accomplice in the act 
itself. 

tration, referred to in Chap. VI, sec. 2. For the means of enforcemeat of the direct 
responsibility, see Chap. V. 

** See infra, Chap. IV, sec. 2. 

*^ Charge to Grand Jury, 5 McLean 306 (Fed. Cas. 18267). 
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The reception of ofiFending individuak after their crime has been 
committed is likewise an act of complicity. It is often as essential to 
the success of the enterprise that retreat be afforded the participants 
as that th^ be sheltered or aided in the preparation of their undertaking. 
The government of the state receiving them consents to their offense 
after the act, and furnishes them aid or protection. It offends thus by 
complicity after their act as well as by complicity in the b^inning. 

The international delinquency is the act or omission of a state in 
<;omplicity with a hostile expedition, or in disr^ard of the international 
obligation to prevent hostile attacks on friendly states. 

Rot Eb£eb80n Cubtis. 

fTiuB article will be concluded in the next number of the Journal.] 



THE LAW OF HOSTILE MILITARY EXPEDITIONS AS 
APPLIED BY THE UNITED STATES 

Chapteb IV. Thb FuLFiLLifSNT OF THE Intebnahonal Obugatioit 

The maimer of the performaace of the duty of preventing hostile 
expeditions, and the means to be employed for that purposei are matters 
largely or entirely for the discretion of the individual state. It cannot 
be said that any particular method is required or sanctioned by inter- 
national law. This discretion is limited, however, by practical necessity^ 
and by the exigency of good faith. 

1. EVIDBNCE OF GOOD FAITH 

The state will find it expedient, in the first place, to provide itself ia 
advance with the power and the means of preventing expeditions. In 
this way, it gives substantial evidence of its intention to meet its obliga- 
tions when they arise. The obvious impossibility of the performance 
of its duty without so having provided makes this essential as an assur- 
ance to foreign governments of a proper r^ard for the requirements of 
the law. The government must take care that its municipal law does 
not fail to forbid acts contravening its international obligations. Hence 
it becomes necessary to provide by statutory enactment for the pre- 
vention of expeditions which may injuriously affect the rights of other 
states.'^ 

M Formerly it was not the custom to embody mtemational obligations in legisla^ 
tion. The present practical necessity of this is, however, apparent. Arbitrary execu- 
tive repression of individual conduct is very limited under the constitutional systems 
of modem governments. It has, therefore, now become almost imperative as a 
matter of internal administration. The performance of its duty to other states 
would be a practical impossibility for the United States in the absence of statutory 
regulations. 

The practical necessity for legislation must not be confused, on the other hand» 

with legal requirement. The statutory law concerning expeditions is primarily a 

matter of domestic regulation. In so far as it deals with the means of preventing 

hostile enterprises, another state may not prescribe its provisions. If it enacts a 

224 
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The domestic l^islation may be concerned both with the prohibition 
of objectionable acts in furtherance of expeditions and with the means 
of the enforcement of the prohibition. As r^ards the latter, the govern- 
ment should doubtless be anned with power sufficient for the frustration 
of all attempts at unlawful undertakings. It must have authority to 
prevent as well as to punish. And to satis^ the requirement of good 
faith, the prohibitive enactment must be upheld by the sanction of 
adequate punishment. This applies alike to the preventive and punitory 
phases of the law. As a means of prevention, the statute should amount 
to more than a mere proclamation; it should have some real deterrent 
force. The inffiction of satisfactory punishment subsequent to the 
carrying out of the expedition also requires the provision of ample 
penalties. 

A f urtiier evidence of good intentions are the executive proclamations 
issued in times of especial danger or difficulty. The salutary effect of 
these is occasionally considerable. They serve as a warning to those 
individuals who otherwise might not expect the enforcement of the law. 
They enlist the cooperation of local officials and of the public with the 
government for the detection of probable otf enses. They may thus be of 
real value in preventing expeditions. In any case they have the effect 
of notice to foreign states most likely to be concerned of the government's 
intention to meet its full obligation.^ 

The Government of the United States has be^i accustomed to co- 
operate with foreign governments in the matter of the investigation of 
possible violations of the law, and occasionally it has supplied informa- 
tion of importance to other states in warding off attacks of expeditions 
which this government might not be able to repress. In 1884, the 
Canadian Government sought information from the United States con- 
cerning the basis of rumors circulated in the press of this country that a 
Fenian invasion was in preparation. The authorities investigated and 

prohibition against certain individual conduct, it defines only an offense at municipal 
law, as to which a foreign government may not inquire. Since the international 
offense is distinct from the municipal, it is entirely independent of the existence of 
any domestic law. This law cannot, therefore, be required as a matter of legal right. 
(7 Op. At. Gen. 367). 

" For examples of such proclamations, see Richardson's Messages, I, 157, 404, 
661; III, 482; IV, 72; V, 7, 111, 271, 272, 388, 496; VI, 433; VH, 85, 91; EX, 591, 694. 
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made a report of the situation to the British mimster.^ The raids of the 
Garza bandits on the Mesdcan boundary, and the natural obstacles to 
preventing them, called forth the suggestion from the Mexican Cjovem- 
ment that it would be well for the War Department of each country to 
inform the other of what forces it proposed to assign to preserve the 
peace on its frontiers, and what system it proposed to adopt for the at- 
tainment of this end, so that, by both acting in concert, the purpose of 
both governments might be more easily accomplished. The United 
States concurred in this suggestion.^ 

When suspected violations of the law are reported by the agents of 
foreign governments, the authorities of this country will ordinarily take 
prompt action. The suspicions of foreign governments are customarily 
referred to the departments concerned with the local administration of 
the law, so that precautionary measures may be taken against any 
attempts at hostile enterprises.^ But while there is seldom any lack 
of notifications of probable infractions of the law, the activities of other 
states usually stop there. The United States has constantly sought 
further cooperation by the local officers of foreign governments stationed 
in her territory. Their assistance in securing the conviction of suspected 
persons is often indispensable, and a formal declaration of facts in the 
possession of foreign officials is frequently requested of them.^ For 
the sake of prompter action, it has been allowed the agents of other 
states to present their complaints directly to the federal district attor- 
neys, and they have been urged to supply them with full information.^^ 

The cooperation of the governments in this manner is an act of amity 
and comity on the part of both, required not by international law, but 
by the necessities of friendly relations. The willingness of one state to 
confer with another regarding the probable unlawful action of its own 
citizens, and the willingness of the other to assist in the measures taken 
for its protection, are evidence of the honesty of purpose and good in* 
tentions of the states concerned. 

^ MS. Notes to Great Britain, XIX, 438 (Moore's Digest, VII, 931). 
** For. Rd. 1893, 442, and 446-447. The United States would not go to the extent 
of making an "alliance" for such purposes (For. Rel. 1886, 57). 
" For. Rel. 1887, 1027-1029; 1888, 1, 990; also 1886, 773. 
» For. Rel. 1887, 1027-1029; 1892, 640-641. 
•» For. Rel. 1888, I, 990; 1871, 786, 787. 
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2. THE MEANS OF FULFILLMENT 

In the early history of the United States^ it was' sometimes necessaiy 
to call upon the State authorities for assistance in enforcing the Neutral- 
ity Act, and the local militia were employed at the command of the 
Governor to perform this service.'^ Since the passage of the Act of 1818, 
the Federal Government has relied chiefly on its own agencies to enforce 
the law, but the aid of local officials is still frequently requested. Cir- 
culars and special letters continue to be addressed to Governors of 
States,** and they have rendered Bome assistance. For instance, diuing 
the Canadian rebellion of 1837, the Governors of Michigan, New York, 
and Vermont were requested to interfere to arrest parties making hostile 
preparations against Canada.*^ The cooperation of State authorities 
in Texas was sought to prevent the incursions into Mexico across the 
Bio Grande m 1892.»* 

The United States maint,ainB no police force for the execution of the 
federal statutes, but the marshals and attorneys of the Department of 
Justice and the collectors of customs of the Treasmy Department are 
relied upon to detect violations of the law, and to take steps for the 
punishment of the offenders. They are assisted by the land and naval 
forces of the Federal Government and the militia of the States under the 
direction of the President.** 

It is the duty of the federal attorneys to collect evidence upon which 
intervention in the preparation of expeditions may be based, and upon 
which the punishment of offenders may be secured. When there is 
probable cause to believe that filibustering parties are being organised, 

•s 1 American State Papers, For. Rel. 589. 

•* For instance, see MS. Dom. Let., Vol. 153, pp. 672 and 673 (Moore's Digest^ 
Vn, 1021). 

•« H. Ex. Doc. 73, 25 Cong. 2 Sess. p. 5. 

M For. Rel. 1893, 428. 

" At the time of the Canadian rebellion of 1837, the government employed most 
of these agencies to pievent attacks on Canada by American citizens. The district 
attorneys were addressed by the Secretary of State, stating the intention of the 
gDvetnment to fulfill its obligations; governors were requested to assist; oollectom 
of customs were instructed to lend their aid; the United States marnhals proceeded to 
the frontier; a revenue cutter was placed at the disposal of the collector to aid in 
enforcing the law; the militia was called out; and General Scott was placed in com- 
mand of troops, both regular and volunteer, on the frontier. 
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and arrangements for hostilities are being made, they will make inquiries 
as to the suspected conduct. If as a result of their own inquiries, suffi* 
cient evidence is found, or if proof is submitted by other persons, they 
will commence legal proceedings against the individuab implicated. 
The attorneys receive the assistance of the marshals in the arrest of 
persons against whom charges of this sort are made.^ 

The arrest and detention of vessels guilty of an infracticm of the law 
is accomplished by the collectors of customs. When vessels transporting 
expeditions attempt to depart in open violation of the law, clearance 
papers may be refused them by the officers of the port. Vessels likely 
to depart secretly will be arrested and detained by the collector of 
customs. For this purpose, he will have the assistance of the naval 
forces and the revenue cutters of the Treasury Department. The col« 
lector may also have authority to arrest members of expeditions within 
his district before they have engaged vessels or attempt to take their 
departure.^* 

The necessity for the patroling of the Canadian and Mexican borders 
during disturbances in those countries, and when filibusters have been 
especially active, has required the use of the army and militia.^ They 
are employed in addition for the purpose of pursuing and apprehending 
offenders which have recrossed into this country after making unlawful 
invasions. ^^ Property may be seized by the military forces with a view 
to detaining it until it can be proceeded against according to law. A 
vessel laden with arms for the msurgents in Canada, in 1855, was held 
subject to seiziure though it itself was not intended to pass the border. ^^^ 

In 1858, President Buchanan, in a special message to Congress, took 
the position that the power given the President to employ the land and 
naval forces was intended for the express purpose of the pursuit of ex- 

^ See Moore's Digest, VU, 1020 aod 1021; For. Rel. 1884, 493; 1885, 773; Richard- 
son's MeasageB, VI, 442. 

"See Richardson's Messages, V, 161; Moore's Digest, VII, 1020, .1021, 1023; 
H. Doc. 326, 55 Cong. 2 Sess. 

** See Dip. Coires. 1866, I, 276. Note the use of the anny during the Canadian 
rebellion, supra, note 12; and the oonoentration of the army on the Mexican frontier, 
March, 1911. 

>» See For. Rel. 1893, 429. 

>°^ Stoughton V. Dimick, 3 Blatchf. 356 (Fed. Cas. 13500). 
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X>editioiis beyond the territory of the United States. In order to render 
the law effectual, it was neoessary to prevent ''the carrying on" of such 
•enterprises to their consummation after they had succeeded in leaving 
our shores. ^^* In the opinion of the committee of the Senate, appointed 
to investigate the action of CJommodore Paulding in Nicaragua,^* "the 
unlawful expedition is 'carried on from the United States' when it is 
continued on the high seas, on its way to its destination and after it has 
left this country; and this is what the President is authorized to prevent 
by the use of the naval force." ^^ This is the interpretation of that 
power which the government has accepted in practice.^* An instance 
in point was the pursuit by the United States ship Swatara and the 
Vandalia of the Aguero expedition which escaped from Key West (in 
1884) in spite of revenue cutters and naval vessels. ^ The United States 
has frequently gone so far as to station ships to intercept expeditions in 
the vicinity of the shores upon which the invaders intend to land. Five 
vessels were sent to the ports and harbors of Cuba in 1850, and their 
•commanders were instructed to prevent the landing of any of their 
Gountiymen who might be attempting to invade that island.^ It was 
in connection with the efforts of the United States to prevent the landing 
<rf expeditions in Nicaragua that the Commodore Paulding case arose. ^^ 
The various executive officers are Empowered to take only such action 

<M s. Ex. Doc. 13, 35 Cong. 1 Sess. p. 1, 2-3. 

^ Following the suspension of Commander Chataid for fiulure to prevent the 
landing from the ship FaakUm in a port of Nicaragua, of an expedition under the 
-command of "General Walker" Commodore Paulding had landed marines and com- 
pelled the surrender of Walker. This action was not upheld by the United States 
(though it was taken with the consent of Nicaragua), since the landing of marines 
was an act in violation of the sovereignty of a foreign state. 

^ S. Rep. 20, 35 Cong. 1 Sess. p. 8. See also H. Rep. 74. 

^ See S. Ex. Doc. 57, 31 Cong. 1 Sess. following p. 54. 

"• For. Rel. 1884, 493. 

^ The measures taken by these vessels are described in S. Ex. Doc. 57, 31 Cong. 
1 Sess. p. 54 6t 8eq. 

^ The extraterritorial pursuit of offenders is, no doubt, a proper method of ful- 
filling the requirement of preventing expeditions. The government is free to take 
such measures whenever it considers the occasion justifies them. But there is no 
-evidence that this, more than any other measure, is required of the state. The 
United States has not taken this action on the insistence of other governments, but 
rather out of abundant caution that it be not delinquent in its international relations. 
On the general question, see Moore's Digest, VII, pp. 1045-1049. 
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as may be l^al to bring violaters of the law finally before the courts for 
the adjudication of their conduct. They have no summary powers to 
prevent expeditions, and ordinarily they act only on such evidence as 
will justify their cpurse before judicial tribunals. At times the executive 
has intervene when no l^al ground for bringing the parties before the 
courts existed. But this intervention has been only temporary and pre- 
cautionary. Thus the collectors of customs have occasionally been 
instructed to take action to prevent the departure of vessels pending: 
an investigation. But their authority is limited to the taking of such, 
steps as may afford a reasonable opportunity for substantial complaint,, 
and the submission of such proofs as will bring the case before a judicial 
tribunal. ^^ It is probable, however, that when there is open defiance 
of the authority of the government, and the emergency b evident, the 
executive will be allowed to take summary means to disperse a hostile 
organization and deprive it of arms' and munitions. ^^ 

Within the limits of its l^al authority, the executive is free from the 
interference of the courts. On the other hand, the executive has no 
right to attempt to control the action of the judiciary in its proceedings^ 
in the same matters.^" The executive branch of the government is 
''not justified in ordering judicial process where the judicial officer does- 
not find legal ground for a prosecution.'' ^^^ It has no power to define 
or interpret laws, and, consequently, cannot establish the limits of law* 
ful and unlawful conduct. ^^* The approbation of the President or other 
officers can afford persons acting in dependence thereon no legal justifica- 
tion.^^^ These officers have no dispensing power. 

The part of the courts in the fulfillment of the international duty con- 
sists chiefly in the enforcement of the penalties of the criminal law. In 
addition, they may take preventive measures in the form of the require- 
ment of bond to obey the law against expeditions. A bond was exacted 
in the case of a certain Quitman who had refused to testify before the 

>» For. Rel. 1802, 640-641. 
^^ 21 Op. At. Gea. 267, 273. 
»" Ibid. 

ii< Mr. Pickering, See. of St., to Mr. Bond, BritiBh Charg^, Sept. 90, 1705, 8 MS* 
Dom. Let. 413 (Moore's Digest, VII, 1027). 
"> MS. Notes to Foreign Legations, II, 337 (Moore's Digest, VII, 1027). 
"« Lloyd's Trial of Wm. S. Smith and Sam'l G. Ogden (Mooie's Digest, VII, 917).. 
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:graad jury conoemmg a proposed e3q)editioii to Cuba on the ground that 
it would incriminate him.^^'^ In civil suits, the courts will refuse the 
enforcement of contracts made in furtherance of ill^al undertakings. 
Contracts to furnish supplies for an expedition have been held non- 
•enforceable as contrary to our intonational obligations and against 
public poKcy.^^* 

Offenders against the law of their own country by the same act that 
^^ends another country cannot expect the protection of their govern- 
ment when in danger of punishment at the hands of the state they have 
attacked. Sometimes the United States Government has interceded in 
behalf of such persons, and it will usually take care that the treatment 
accorded them is not unwarranted by their offense. But the government 
does not recognize their right to demand this intercession, ^^^ and, or- 
dinarily, it will not protest any reasonable measures taken by foreign 
governments against citizens guilty of attacking or invading their 
country. Furthermore, it will not extend its protection to oppose the 
action of foreign governments attempting to prevent the landing of 
parties against whom there is reasonable ground of suspicion of hostile 
intenticMi.*^ 

3. THE MEASURE OF EXEBTION 

The fulfillment of the international obligation requires the independent 
action of the government. Its duty when the danger of unauthorized 
hostilities against another state is inmiinent, is to act of its own motion 
to thwart the enterprise. It must itself take the initiative to prevent 
the departure of expeditions."* The voluntary assistance of foreign 
governments in no way detracts from the necessity for the full exercise 
of the power and diligence of the state thus aided; and the lack of co- 
operation will not excuse the government for laxness and negligence. 
Rather, the defense of delinquency is rendered the more difficult for the 
state that has been assisted in the performance of its duty. 

^ U. 8. V, Quitman, 2 Am. Law Reg. 645 (Fed. Caa. 16111). 
^^ GiU V. OUver, 11 Howard 529 (quoting the Circuit Court of Appeals of Mary- 
land). See alao 14 Howard 38. 

"7 Richaidflon's Measagea, V, 113, 115-116. 
^» For. Rel. 1899, 364. 
"• 21 Op. At. Gen. 267. 
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In practice the United States has frequently been tempted to depart- 
from this rule of conduct. The failures of other states properly to 
support by evidence the accusations they have made^ and the repetition 
of seemingly groundless complaints, has led the government to insist on. 
evidence as preliminary to investigation. In one instance the Secretary 
of State went so far as to advise a foreign government to employ its own 
private detectives to watch suspected parties, thus to supply the de- 
ficiency of a police 'force in oiu* own administration.^^ Occasionally, 
minor officials have assumed the necessity of being supplied with evi« 
dence by foreign governments before they could be expected to proceed 
with measures in the interest of other countries. But when the issue 
has been directly raised, the United States has declared in no uncertain 
terms that the assumption of the necessity of the cooperation of other 
states is contrary to international law and inconsistent with the policy 
of this government. ^*^ 

For the performance of its duty, three things are incumbent on thegov- 
emment. ^^^ In the first place, it shall use all reasonable means to inform 
itself as to whether or not a violation of the law is about to be committed. 
Secondly, the discovery of the probability of warlike undertakings must 
be followed by adequate measures of prevention, finally, when ex- 
peditions have succeeded, whether or not through the delinquency of 
the government, the apprehension and punishment of the persons in- 
volved, if possible, is required. ^^ Concerning the first and second of 

^» MS. Notee to Aig. Rep., VI, 134 (Mooie's Digest, VU, 1058). 

i» « * * * ^3 theory for which this govemmeDt has contended, and which it 19 
now e3Eerting itself to maintain (is) that a neutral or friendly government is bound 
to use due diligence to prevent hostile expeditions from being fitted out within ita 
territory, against a power with which it is at peace, and that such obligation of a 
neutral, or of a friendly, power is not satisfied by throwing upon the power whose 
peace or whose territories are threatened the burden of the prosecution, or the whole 
duty of furnishing testimony. 

"The position which the United States assumed and has maintained * * * haa 
been that when reasonable grounds w^e presented to a government by a friendly 
power for suspicion that its peace is threatened by parties within the jurisdiction of 
that government, it is the duty of the latter to become the active prosecutor of those 
threatening the peace of the former." Mr. Fish, Sec. of St., to Mr. Akennan, At. Gea^ 
Nov. 20, 1871, 91 MS. Dom. Let. 356 (Moore's Digest, VII, 1056). 

^** See also in this connection Chap. Ill, sec. 3. 

*" See Wharton, Criminal Law, sec. 1908. 
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these principles there can be no question. Obviously they are implied 
in the inteinational duty of prevention. The third requirement is made 
necessary for the satisfaction of offended states, and as a sanction to the 
prohibitory measures of the government. 

Under ordinary conditions, the state employs for these purposes only 
such means as it'finds necessary to the enforcement of its general crim- 
inal laws. At most, no more may be demanded of it than those agencies 
which would ordinarily suffice to restrain and prevent expeditions.^'^ 
It is not expected that special methods shall be devised for the protection 
of any particular state, or for any particular time. ^'^ On the other hand, 
the diligence and vigor in the employment of these means must, nec- 
essarily, vary with conditions. The greater the probability of violations 
of the law, the more vigorous must be the efforts at prevention and 
punishment. The principle of ''due diligence" for which the United 
States has contended, and which was upheld in another connection by 
the Geneva Tribunal of Arbitration, is to the effect that the diligence 
exercised by the state must be in proportion to the risk to which another 
state may be exposed through its failure in the performance of its duty.^* 

The vigilance required of the government in accordance with this rule 
may be expressed only in general terms. In fact, it is difficult to define 
even the circumstances in which the necessity for any extra exertion 
would be unquestionable. Thus, it cannot be said that the existence of 
a war will always create an occasion for special diligence, and it is more 
questionable that a mere insurrection, even when thought likely to lead 
to the violation of the law, imposes any general duty of watchfulness. 
However, actual notice of threatened hostile attacks prepared within 
its jurisdiction requires of the state attempts at prevention and punish- 
ment corresponding to the injury likely to result from failure. ^^ Beyond 
this no rules may be laid down. 

The duty to prevent hostile enterprises is limited, finally, by the fact 
that there is implied no guarantee against expeditions.^^ The measiure 

"« MS. Notes to Cent. Amer., 1, 105 (Moore's Digest, VII, 926). 
^^ But the United States enacted a special act in 1838 to meet the situation on the 
northern boundary. 

>" See Papers relating to the Treaty of Washington, IV, 49, 50. 

>» 21 Op. At. Gen. 267, 271-272. 

1" Ihid. See also MS. Notes to Cent. Amer., 1, 105 (Moore's Digest, VII, 926). 
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of exertion is, consequently, not determined by the success or failure of 
the efforts at prevention, and the state is not compelled to assume any 
responsibility because of its failures which could not reasonably have 
been avoided. Absolute secrecy in the preparations, difficulties i^ the 
policing of a long, thinly populated frontier, opportunities tor con- 
eeahnent that make pursuit of offenders unavailing, are such facts as 
may be offered in defense of a state charged with delinquency.^^ It may 
also be urged in extenuation of the failure of the government that its 
task was rendered difficult or impossible by the complainant state. 
The one may hardly hold the other responsible for failures which its 
own conduct has rendered impossible of avoidance by ordinary care.^^ 

The defense of the state must rest, however, on facts which it is 
beyond the power of the government to anticipate or control by reason- 
able exertion. Its failure to have provided itself with the means of 
discovering violations of the law, for instance, or the lack of authority 
to restrain and pimish individuals for fitting out expeditions, cannot 
be urged in extenuation of the neglect of international duties. The want 
of constitutional power and defects of domestic statutes are matters 
which may themselves require to be remedied. The deficiencies and 
neglect of the state in one particular cannot operate as a bar to claims 
for failure in the general duty itself. ^*^ 

Chapter V. The Enforcement of the Law 

The failure of international law to prescribe specific penalties and the 
means of enforcement through which reparation may be secured has 
left states to their own resources for the redress of their wrongs. No 
mode of redress by litigation is, as yet, generally accepted among nations, 
and there is no international penal process to which individual states 
may have recourse. Being limited by no legal restrictions in the choice 
of remedies, the state may employ those which appeal to it as appro- 
priate and effective. 

The customary modes of enforcement to which states ordinarily resort 
do not differ necessarily with the nature of the offense they are intended 

»«• For. Rel. 1803, 427. 

i» Dip. Cones. 1868, 1, 430. 

i» For. Rd. 1873, lU, 329, 332; Wharton, Int. Law Digest, lU, 618. 
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to remedy. The methods employed to secure the redress of wrongs 
occasioned through delinquency in the prevention of hostile expeditions 
are the same as those applied for various other international offenses. 
In the choice of remedies, the seriousness and flagrancy of the offense, 
and the comparative strength of the nations concerned, are likely to be 
the determinative factors. 

1. BEPARATION 

The amicable settlement of difficulties arimng out of the state's delin- 
quency may ordinarily be secured through indemnification to the in- 
jured country and its citizens. Restitution may be required at the 
hands of the members of the expedition themselves, and they may be 
compelled to make pa3rment for the injury and destruction they have 
caused. In practice, this means of reparation is of little value. Generally 
only criminal penalties are practicable for such offenders as are appre- 
hended and convicted, while many escape. But a possibility always to 
be met is the restoration of such captured persons and property as are 
brought within the jurisdiction of the defendant state. The semi- 
military raids of Indians and others across the boundaries of the United 
States have occasionally afforded this possibility. During the raids of 
the Garza bandits, many Mexican prisoners were carried away into 
Texas, and claims for their restoration were presented. It became the 
duty of the United States to secure their release. ^'' 

Most frequently, the government finds it necessary itself to make 
compensation in satisfaction of claims based upon its delinquency. In 
any case, it is compelled to assume the full responsibility for the making 
of reparation; and whatever the manner of settlement, it is effected in 
the name of the state. ^'' 

2. IfEASUBBB IN SELF-DEFENSE 

The forcible means of enforcement to which a state may have recourse 
are not limited to action against the offending state itself. While such 
action is resorted to to secure subsequent redress of wrongs suffered, it 

^» For. Rel. 1893, 426 e^ m?. 

"* Though moet of the claims were denied, this sort of settlement is illustrated by 
the cases submitted to arbitration. See Moore, International Arbitrations, pp. 4028, 
4029, 4040, 4042, 4054. 
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may be entirely unavaUing to prevent the occurrence of disturbances 
which could not be checked and controlled, or the infliction of the 
irreparable damage which may come from an actual invasion. Hence 
circumstances may arise which make necessary the restraint of expedi- 
tions in their preparations for hostilities, by the state they are about to 
attack. When the forcible action against individuab is confined to the 
jurisdiction of the state taking it, it is, of course, an exercise of domestic 
authority only. But occasionally it may involve a violation of the 
territory of another state, and thus become a matter of international 
concern. 

The action which it is necessary to take against an expedition still 
within the jurisdiction of the state of its origin must not be considered 
as directed against the state so invaded. It would then become an act 
of war in itself. But if it is not to be so regarded, it must be justified by 
an evident necessity of self-protection. There can be no question of the 
right to prevent the entrance of an invading expedition, ^'^ but the 
violation of the territory even of a delinquent state requires strong 
justification. 

The occasion for these measures of self-defense may occur when the 
suddenness of a contemplated attack gives no opportunity for diplo- 
matic protests to the responsible state, or allows insufficient time for 
the ordinary processes of prevention. The necessity may arise from the 
unwillingness or inability of the responsible state to perform its duty, 
and thus requires the substituted performance of the state likely to be 
injured. The case of the Caroline is a noteworthy case in point. In 1838, 
during the rebellion in Canada, a party collected on an island in the 
Niagara river, and prepared to cross to the Canadian side in the steamer 
Caroline. The men were armed, and they made their purpose of attack- 
ing Canada evident by shooting across into Canadian territory. An 
TSngliflh force captured the steamer, set fire to it, and sent it over the 
Falls. In so doing, they crossed into American jurisdiction. In the dis- 
cussion that followed this violation of American territory, the point of 
difference between the British and American Governments was reduced 
to the question of the necessity for the action taken. The British Gov- 
ernment was called upon ''to show a necessity of self-defense, instant, 

"* For. Rel. 1899, 364. 
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overwhelming, leaving no choice of means, and no moment for delibera- 
tion. It will be for it to show also that the local authorities of Canada, 
even supposing the necessity of the moment authorized them to enter 
the territories of the United States at all, did nothing unreasonable nor 
excessive, since the act, justified by the necessity of self-defense, must 
be limited by that necessity and kept clearly within it." ^'^ 

The Govenunent of the United States took a similar position in de- 
fense of General Jackson's incursion into Florida in 1818. In this in- 
stance, however, the necesedty was based rather on the inability of the 
8i>anish Government to meet its obligations, than on an emeirgency 
requiring inmiediate action. It was represented to Spain that the 
President, after an examination of the proofs, deemed them ''irresistibly 
conclusive that the horrible combination of robbery, murder, and war 
with which the frontier of the United States bordering upon Florida 
has for several years past been visited'' was due to the failures of the 
iSpanish Government. ''It is to the conduct of her own commanding 
officers that Spain must impute the necessity under which General 
Jackson found himself of occupying the places of their conunand." 
But in this case also, the justification of the measures of self-defense was 
limited to such action as was necessary to the purpose alleged, that is, 
to the preservation of control until the arrival of Spanish forces com- 
peteni to perform the duty required of them.^** 

Another phase of this question is presented by the claim of the right 
to pursue offenders into the territory from which they came. The con- 
venience of such a privilege led to a mutual arrangement between Mexico 
and the United States whereby this action would be permitted. ^^ 
Mexico, however, regards this as a concession which cannot be required 
by international law. In the absence of any agreement, an invasion in 
the pursuit of offenders is an act of war rather than peaceable enforce- 
ment.^*^ The position of the United States has been " that it rests upon 
principles of the law of nations, entirely distinct from those upon which 

»»• Mr. Webster, Sec. of St., to Mr. Fox, Brit. Min., April 24, 1841, Webster's 
Works, VI, 260, 261. 

1" American State Papers, For. Rel., IV, 545, 546. See also pp. 539, 541, 215, 496. 

^^ For. Rel. 1882, 996, and 404-405. 

ui For. Rel. 1878, 555-559; 26 Br. and For. St. Papers, 1419 (Moore's Digest, II, 
421). 
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war is justified — ^upon the immutable principles of self-defense — upoi^ 
the principles which justify deciave measures of precaution to prevent, 
irreparable evil to our own or to a neighboring people/' ^^ 

3. DIBECT ENFOBOEICENT AQAINST THE STATE 

The failure to secure the adjustment of claims arising out of prevent- 
able expeditions, through voluntary redress or by diplomatic pressiure^ 
leaves only recourse to some forcible procedure against the state charged 
with responsibility. Little choice is then left to the offended governments 
War is, of course, the ultimate remedy for international wrongs; and 
that this delinquency is one that may justify war is recognized by the 
United States. ^^ Though war for this cause has never yet occurred, the 
possibility of such consequences has been a consideration in the plans 
of those filibusters who have hoped to induce the forcible annexation 
of neighboring territory. Often the occasion is not of sufficient moment 
to justify the extreme remedy. Some measure of reprisal is then the 
only alternative. In matters so distinctly political, reprisals have not 
found extensive use. They have not been employed against other coun- 
tries by the United States; and other states have been, for the most part,, 
unable to employ them effectively against it. It is probable that the 
only adequate retaliation would be found to be similar hostile attacks 
which would result in further difficulties and perhaps in war. The 
justification of their use is not limited, however, by this possibility. For 
war itself is a legitimate remedy. 

ChAPTEB VI. HiSTOBICAL APPLICATION OF THE LaW 
1. DEVELOPMENT OF THE STATUTE 

Statutes for the recognition of international duties by municipal law 
may be said to have had their origin in the United States. The first 
statute for the formal embodiment of the obligation of non-interference 
and neutrality was that enacted by the Congress of the United States in' 

^<* 26 Br. and For. St. Papers, 1419 (Moore's Digest, II, 421). 
i« U. S. V. O'SulKvan, 9 N. Y. Leg. Obs. ^7 (Fed. Caa. 16974); Charge to Grand 
Jury, 2 McLean, 1 (Fed. Gas. 18265); Same, 5 McLean, 249 (Fed. Gas. 182061. 
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1794. It arose out of the difficulties the American Government encoun* 
tered in performing its duties as a neutral in the wars of the French 
Bevolution, and from trouble upon the frontier. This act included, 
among other provisions, the prohibition of hostile military expeditions. 
It was passed as a temporary measure, but was continued in force by an 
act of March 2, 1797, and was finally peii)etuated by the act of April 24, 
1800. "1 

After the Napoleonic wars, the duties of neutrals, rather than their 
rights, became of first importance; and the frequency of the offenses of 
American citizens in the matter of privateering made necessary the 
etrengthening of the law on that subject. The Portuguese minister at 
Washington, when complaining of these privateers, attributed the 
difficulty to the lack of preventive remedies in the act of 1794.^^* In 
response to this suggestion. President Madison, in a message to Con- 
gress, called its attention to the need of enlarged preventive powers, 
and suggested that authority be given to require of the owners of armed 
vessels security against their unlawful use, and to seize and detain them 
in suspicious cases. ^^* An act limited to two years was passed on March 3, 
1817. On April 20 of the next year, it was made permanent.^** While 
under the original law the President had had power to use the land and 
naval forces and the militia to prevent expeditions, and to take posses- 
sion of and detain vessels, there is henceforth the authority to require 
security of armed vessels, and the revenue officers are empowered to 
detain vessels temporarily when there is reason even to suspect them of 
an intention to violate the law. The owners of an armed vessel were 
required to give bond with sureties in double the value of the vessel, 
cargo and armament, that it would not be used in contravention of the 
statute. At the suggestion of the Spanish minister that the provinces 
which were in civil war with Spain, not being recognized as independent, 
might not be included in the word ''state,'' expeditions were pro- 
hibited against any "colony, dbtrict, or people" with whom the United 
States was at peace. But most important was the authorization of the 

i«' 1 Stat. 381 and 497; 2 Stat. 54. 
- ^^ See Dana, Notes to Wheaton, No. 215. 

^^ Message of Dec. 26, 1816, Richardson's Messages, I, 582. 
"* 3 Stat. 370 and 447. 
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executive to make interpoeition where there was only the intention ta 
commit the specified offense; for the sole effect of the previous law was 
to secure the punishment of the offenders after the actual carrying out of 
the expedition or cruise. ^^^ 

The provisions of this act were later embodied in the Revised StaU 
utes,^^ and have finally been enacted in the revision and codification of 
the criminal law effected by the act of 1909.^^^ Difficulties on the 
frontier during the Canadian insurrectioui in 1838, called forth a tem- 
porary statute to secure the more effective performance of the national 
duties. This law did not modify the principles of the earlier ones, but 
laid down in detail the procedure to be taken by the various officers in 
their enforcement, and made provision for the more speedy execution of 
the powers previously conferred. But aside from this temporary meas- 
ure, there have been only verbal modifications of the original law. 

The example set by the United States was followed by England in 
1819. The Neutrality Act of that year seems to have been patterned 
upon that of the United States and does not differ materially from it^ 
though the means of enforcement have been regarded by the United 
States as less effective than those of this country. No other states have 
such complete provisions on this subject, but many have laws to prevent 
such action on the part of their dtisens or subjects as may involve them 
in war with other states or subject the state or citizens to reprisals* 
Usually these laws are a part of the penal code, and, in some instances^ 
they bear very indirectly on international obligations. Banishmoit 
and transportation are sometimes imposed as punishment. ^^ 

2. BEVIEW OF NOTEWOBTHY EXPEDITIONS 

In 1806, Francesco de Miranda, commonly known as General Miranda^ 
organised a military expedition in New York, and sailed against Caracas 
with the purpose of liberating the Spanish colonies. He sailed on the 

^** 4 American State Papers, For. Rel. 103. 

1^ Sectiona 5281, et 9eq. 

>^ Act of March 4, 1009, "An act to codify, revise, and amend the penal laws of 
the United States." 

^« The present English statute is the Foreign Enlistment Act of 1870, 33 A 34 
Vict. c. 90. See Wharton, Crim. Law, sec. 1908, note; also Moore's Digest, Vol. VII, 
p. 1005. 
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ship Leander and procured two schooneiB at Jacmel with which he pro- 
ceeded toward South America. He was met by two Spanish men-of-war 
and was defeated. Miranda escaped with the Leander, but ten of his 
followers were condemned to death as pirates. In July, 1806, Col. Wnu 
S. Smithy surveyor of the port of New York, and Samuel G. Ogden were 
tried at New York for being concerned in setting on foot the expedition* 
Hie chai^ of the judge was strongly against the defendants, but the 
jury returned a verdict of not guilty. Mr. Dana says: '^ There seems to 
be no doubt that this (expedition) might and ou{^t to have been pre- 
vented by us." On the other hand, Mr. Madison, in an unofficial com- 
municati<m to Mr. Monroe (March 10, 1806), says: ''The truth is that 
the Government proceeded with the most delicate attention to its duty; 
on the one hand keeping in view all its legal obligations to Spain, and 
on the other not making themselves, by going b^ond them, a party 
against the people of South America. I do not believe that in any 
instance a more unexceptionable course was ever pursued by any govern- 
ment.'' *« 

During the time of the South American Revolutions, the chief diffi- 
culty arose with regard to privateering, and no important military 
expeditions occurred. The settiement of claims secured by the treaty of 
Februaiy 22, 1819 exfnessly included (Art. IX) a renunciation on the 
part of Spain of all claims for injuries caused by the expedition of 
Miranda. But because the treaty included a reciprocal renunciation 
of all claims for damages or inj uries up to the time of signing, the liability 
of the United States for such claims was not definitely determined. 

The Texan war of independence offered opportunity for many unlaw- 
ful undertakings by citisens of the United States. The sympathy of 
the people of the vicinity for the Texan cause was such that the preven- 
tion of expeditions by the Federal Government was rendered veiy 
difficult, and there is littie doubt of the fact of extensive violations of 
the law, but slightly concealed. Considerable discussion of the matter 
occurred, but no final settlement was attempted. ^^ 

The Canadian rebellion under the leadership of Wm. L. McKenzie, 

i« Moore's Digest, VII, 017; Boyd, WheaUm, IntenuUioiial Law, see. 43di; Dana's 
Wbeaton, sec. 430, note; 2 Madison's Writings, 218, 220. 
i** H. Ex. Doc. 74, 25 Cong. 2 Sess. 
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which occurred in 1837, was the occasion for commotions at various 
places along the border. Upon the defeat of the insurgents, many 
sought refuge in the United States, and in this country continued their 
operations, securing recruits, and making preparations for a further 
attack on Canada. Some thousand men were collected in this manner 
on Navy Island on the Canadian side, and were equipped for service. 
Every possible measure was sooner or later taken by the American 
Government to enforce the law, and it seems little more could reasonably 
have been demanded by the British Government. However, the in- 
vaders were ui a great degree successful, and their operations were not 
at all in the nature of a surprise. It was in part the failure of the United 
States that justified the destruction of the Caroline in American waters 
by the British forces.*^* 

"In 1S49 Lopez, a Spanish adventurer, planned an attack on Cuba 
with the object of annexing it to the United States. The President 
issued a proclamation calling upon every officer of the government to 
use every effort in his power to arrest any persons concerned in this 
expedition. Nevertheless, Lopez left New Orleans on the 7th of May 
1850, in a steamer, accomi>anied by two other vessels with about five 
himdred men on board. He landed at Cardenas in Cuba, but was driven 
off by the Spanish troops and escaped back to the United States. He 
was then arrested and brou(^t to trial, but as the judge refused to allow 
any delay to procure evidence, he was discharged amid the cheers of a 
large crowd; he was agam prosecuted at New Orleans, in July 1850, and 
a true bill was foimd against him, but the government failed to make 
out its case. On the third of August 1851 he again started from New 
Orleans with an expedition of four hundred men; this time he was over- 
powered by the Spaniards and executed at Havana." ^^^ 

At the time of a revolution in Nicaragua in 1855, the United States 
received complaints against its citizens for their ''armed intervention." 
Apparently an expedition had proceeded from San Francisco; and J. W. 
Fabens and a certain Boulton were arrested for recruiting men for 

"^ See H. Ex. Docs. 64, 74, 302, 25 Gong. 2 Seas.; 183, 25 Cong. 3 Seas.; 33, 25 
Cong. 2 Sees.; 128, 27 Cong. 2 Sees.; H. Rep. 162, 26 Cong. 2 Seas.; S. Ex. Doc. 99, 
27 Cong. 3 Seas.; Moore, International Arfoitrationsy III, 2419, et 9eq,; Soott'a Auto- 
biography, I, 305-317. 

»> Boyd's Wheaton, sec. 439j. 
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another, the '' Kinney expedition." Kinney was indicted, but evaded 
trial by leaving the United States. ^^' 

Perhaps the most notorious expeditions were those of William Walker. 
In his first attempt, he planned to gain possession of the Mexican 
territory of Lower California. He set sail in October 1853 with an 
expedition from San Francisco, invaded the territory, killed a few people, 
and wounded others. He was reinforced by another expedition sailing 
in the Anita from San Francisco, but was eventually driven out of the 
coimtry. This expedition seems to have given rise to the name "fil- 
ibuster"; which has since been used to designate expeditions of this 
kind in America. The enterprises of this time were frequently disguised 
imder the name of "transit" and "immigration" companies. 

On May 4, 1855, Walker again set sail from San Francisco, this time 
for Nicaragua. Arriving at Realejo in June, he assumed the title of 
President of Nicaragua, and was recognised as such by the representative 
of the United States (though contrary to the instructions of the Depart- 
ment of State). He was finaUy surrounded by the Nicaraguan forces, 
and compelled to surrender, in May 1857. But through the intercession 
of the commander of the United States ship St. Mary^a he was allowed 
to leave the country unmolested, and was taken away with his followers 
on board that ship. 

On returning to the United States, he organized another expedition, 
at New Orleans. The attention of the authorities was called to it, and 
in consequence the government issued a circular to its officers for the 
enforcement of the law. It was reported that two thousand men were 
enrolled and over a million dollars subscribed for the enterprise. On the 
10th of November, Walker was arrested and released on bail of two 
thousand dollars. The next day he embarked from New Orleans with 
three himdred armed followers, went to Mobile, where he was joined by 
more adventurers, and then set sail for Nicaragua in the ship Faskion. 
Conmiander Chatard was present at Punta Arenas with the United 
States ship Saratoga at the time of the arrival of the expedition, and 
previously had received the government's circular calling for the enforce- 
ment of the law in this particular. He was afterwards suspended from 
command for his nonaction on this occasion. On December 6, Com- 

»< See Moore's Digest, VII, 924 and 925. 
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modore Paulding arrived. On the 8th he demanded the Buneoder oi 
Walker and his army. Because of the violation of Nicaraguan tenitoiy 
in securing the surrmder, Wa&er was released from custody by the 
Department of State. 

Walker made three more attempts at mvaskm of Central Ameriea. 
An expedition started in December 1858, but broke down because of the 
wreck of a vessd. In November 1859, he set sail again u the Faakion, 
but was compelled to put back for want ot ntoites. In June, I860, he 
effected a landing in Central Ammca, but was unsueoessful. He was 
shot at Tnudllo in Sept^nber 1860."^ 

The expedition into Mexico was made the subject of claims against 
the United States by the Mexican Government. The titles to the 
claims were in nine individuals, claimii^ $5,680,110* The claims of 
eight were dismissed because their Mexican citiienship was not proved, 
and the ninth was dismissed for lack of evidence. ^^ 

In 1853 (March 26), there occurred a raid by one Norton against the 
town of Reynosa in Mexico; and in 1860 (Aptii 5), an expedition und^ 
Col. John S. Ford had attacked the same town. Claimscm tiiese accounts 
were also submitted to arbitration, but were disaUowed. In the first 
case it was not proved that the expedition had been pr^ared in the 
Umted States, nor that it had been known to or countenanced by the 
officers ol the United States, nor that the expedition eould have been 
prevented. In the second ease, it was shown that there had been an 
understanding between the commands of the Mexican forces and CoL 
Ford, and that no injury had been dcme to persons or property. ^^ 

^'October 19, 1864, a party of twenty or more persons, acting in the 
interest of the Confederate States, who had be^i conmuHrant in Canada, 
raided the town of St. Albans, Vt.; fired shots at various persons of 
whom one was killed; set fire to several buildings, and api^ropriated the 
funds of the banks, together with horses and othw property. They 

^See Fapem reladog to the Treaty of Waafaington, IV, 301, et atq.; an account 
of filibustering expeditions in the opinion of Sir A. Goekbum in the Geneva Arbitra- 
tion. See also S. Ex. Doc. 13, 35 Cong. 1 SesB. 

^ Moore, International Arbitrations, III, 4028. 

"• Moore, Int. Arb. 4040. But the umpire laid: ''If the Mexican Government 
considered that its territory had been violated, it had a right to d^nand satisfaction 
for the violation.'' 
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tiien returned to Canada, where some ot them were arrested. The 
incident formed the subject of an extended diplomatic correspondence. 
Claims agamst Great Britain in behalf of the citisais of the United 
States who were injured or suffered loss were presented to the mixed 
conmiission under Art. XIII of the treaty oi May 8, 1871. These claims 
were unanimously disallowed^ on the ground that the ent^prue was 
conducted with such secre<^ that no care or diligence which one nation 
might reasonaUy require cl another in sudi oases would have been suffi- 
cient to discover it." **^ 

The claims <m account oi the Lake Erie raid, which was an attempt 
by Confederate refugees to release three thousand prisoners <m Johnson's 
Island in Lake Erie, were disallowed on the same ground.^" 

Bagdad (Bocas del Toro), Mexico, was captured and pillaged by a 
number of Ammcans, aided by a force oi Mexicans and negroes and 
others (January fi, 1866). Some were deserters from the American 
army; some were discharged soldiers; others were members of the army 
at the time of the attack. Claims arising from this raid wwe dismissed 
because no lack oi due diligence was proved. ^^ 

The operaticms of the Fenian organization in the United States have 
I)e6n the source of c(»isiderable difficulty for the American OoTemment. 
June 1, 1866, the first Fenian expedition set out from Buffalo with Fort 
Colbome in Canada as its unmediate object. It was repulsed, and sixty- 
five prisoners vrete taken. Hie remainder of the Fenians fled back into 
the Umted States, where they were arrested to the nmnber of three 
hundred and seventy-five by the American authorities. The arms of 
these were taken from them, stores of arms at Buffalo, Ogdensburg, 
and St. Albans were seised, and the arrest of other Fenian leaders was 
ordered. On the sixth oi June, the President issued a proclamation 
iuithorising the use of the military forces and militia to enforce the law. 
But later the prosecutions were abandoned, and some of the arms were 
leetored.^*^ 

Hie second raid started from St. Albans and Malone (1870). It was 



^ Moore's Digest, VU, 928; Int. Arb. 4042. 

lu Moore, Int. Arb. 4042. 

»» Ibid., 4029. 

^ Papers relating to the Treaty of Washington, IV, 308. 
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repulsed, and refuge was again sought in the United States. SeveraF 
leaders were arrested and quantities of arms were seized. The Malone 
raiders were condemned to fine and imprisonment. Some of the St. 
Albans raiders were fined, but the leader, O'Neill, and his companions, 
were pardoned unconditionally by the President. 

O'Neill led a third expedition into Canada in 1871. He was aiv 
rested by American troops, but was discharged because of the lack 
of evidence of the conmiission of any overt act within the United 
States."* 

'* In 1869, Cuba again became the destination of hostile expeditions,, 
organized in the Union. Mr. Fish, the American foreign secretary,, 
admitted 'with regret that an unlawful expedition did succeed in es- 
caping from the United States, and landing on the shores of Cuba.' In 
the following year, a notorious vessel, the Hornet, was permitted to leaver 
New York for Cuba; she was seized several times before getting there 
by both British and American authorities, but finally managed to effect 
her purpose of landing an expedition in the island." *^^ 

"After the annoimcement by Spain in 1878 of the close of the 
iosurrection known as the Ten Years' War in Cuba, the Department 
of State was in receipt of frequent representations from the Spanish 
legation as to alleged hostile expeditions of more or less consequencei. 
which were reported to be in preparation in the United States against 
the peace of Cuba." ^^' It was reported in 1884 that a certain Aguero 
was preparing a hostile expedition at Key West. The government took 
prompt measmres to prevent its departure. Officers were notified, 
revenue cutters were dispatched there, and the United States ship 
Vandaiia, then in that port, was ordered to aid in the enforcement of the 
law. Aguero succeeded in escaping in spite of these efforts. The 
Vandalia and the Swatora were sent toward Cuba to intercept the 
expedition, and they were aided near our coast by the revenue cutters. 
These also failed. When the schooner that conveyed Aguero returned to 
Key West, proceedings were begun against it and the crew. The govern- 
ment sent a special attorney for this purpose; the collector of customs. 

^^ Papers relating to the Treaty of Washington, IV, 303. 

"* Boyd's Wheaton, sec. 439k. 

**' Moore's Digest, VII, 1020, contains an account of numerous instances. 
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was removed for his failure. The schooner was forfeited, and certain of 
the crew were punished."* 

During the Riel rebellion in Manitoba in 1885, it was reported that 
hoih Indians and Americans from the United States were taking part 
on the side of the insurgents, and that they were taking cannon and 
munitions across the border with them. The government, consequently, 
took measures to prevent aU such expeditions. "'^ 

In December 1892, Mexico was afficted with the raids of bandits 
across the Texan border. Complaints of these were made at Washington, 
particularly of the Garza bandits who were old offenders. It appears 
that they had made an incursion into Mexican territory opposite San 
Ignacio, that fire was set to the Mexican barracks, four privates and 
two officers being burned. Complaints were made of niunerous other 
raids occurring from time to time. It was charged that the American 
-Government had not maintained a sufficient force on the border to 
prevent violations of the law, and that there had been carelessness on 
the part of the local officials of Texas. The United States defended 
itself by pointing out the difficulties in policing the frontier, which was 
A long line, thinly populated, where the nature of the country offered 
every facility for concealment and escape, and where the only obstacle 
to the raiders was a river easily crossed at any point. On returning 
into this coimtiy the bandits dispersed and scattered over the coimtry 
singly or in small parties so that they never presented an object of 
attack by troops, making pursuit of them very difficult. Efforts, how- 
ever, were made to suppress them. Bandits were captured from time 
to time to the number of thirty-eight. Concerning these efforts, Mr. 
Homero, Mexican minister at Washington said: 

'' The circumstance that a considerable number of bandits who took 
part in the late incursions into Mexico, after organization in Texas, 
should have surrendered shows the efficacy of the pursuit of them by the 
ttgents of the United States Government, and is in contrast with the 
leniency manifested during the first two raids, one led by Ruiz Sandoval, 
and the other by Caterino Garza. 

''It is very satisfactory to observe that the active and efficacious 

w* For. Rel. 1884, 403. 

"• Moore's Digest, VII, 932. 
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pursuit of these baadits is bearing fruit, and I believe that in the future 
there will be no further invasions of a friendly country like those which 
have occurred in the last three years." ^^ 

In 1809, the objective point of ilibusters was Honduras, the intention 
being to fomient insunection there. Action was taken by the govern- 
ments of boih Guatemala and Amerioa,— Guatemala was the ostrasiUe 
destination, — ^to prevent the landing of an expedition in the steamer 
MtmagiMp and to prevent the oommission of any hostile acts. At the 
same time the custome autfax»ities at New Orleans woe engaged in 
preventing the embarkation of one hundred and sixteen allied filibua- 
t^e from Kansas City . Apparently the authorities were entirely success- 
ful. Clearance was withheld from two steamers until examinaticm could 
be made of certain paasengers, and members of the expedition were 
not allowed to depart. The president of Honduras asserted that by^ 
the action of the two gavemments the menace of filibusiero had dis* 
appeared.^ 

The foiegoiag incidents are only the moet remaricable of those with 
which the United States has had to deal. Naturally <»4y thoee which 
have presented constdeiable difficulty have attracted much a4tentioQ^ 
and oxdy in case some question of the law or its enforcement was pre- 
sented is the reoord considered valuaUe or important. A fair estimate 
of the diligence of the American Government, and the ^cacy of ita 
enforcement of the law, cannot be based on these exceptional caees alone.. 
It is, of course, impossible here to review the numerous attempts at 
expeditions widch have been frustrated before having become of any 
consequence, and those which have not attracted the attention even of 
foreign governments likely to be concerned. But a review of one brief 
period more in detail will at least suggest the probaUe diaracter of 
others and of the whole history* 

On November 30, 1807, Mr. Gage, Secretary of the Treaeury, made 
a report to the House of Representatives on the exertions of his depart- 
ment in the preventicm of expeditions to Cuba during the insurrection 
there in the nineties. His report covered the period from June 11, 1896, 
to November 30, 1897. On tiie earlier date, the Treasury Department 

i« For. Rel. 1803, 445-446. See pp. 425-435, 44(M48, 456. 
i«7 Ibid,, 1899, 364-370. See also Moore's Digest, VII, 1025. 
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issued a circular of instructions to all collectors and deputy collectors 
at the sixty-four ports ^aad tfahpoiiSB on the Atlantic coast from New 
York City to Brownsville^ Texas, enjoiniag vigilance in the enforcement 
of the neutrality laws. The length of coast covered was 5,470 miles. 
In an elaborate report made by the legal advisor of the Spanish legation, 
sixty attempted expeditions were listed for the two and one half yearn. 
Of these, twenty-eight had been frustrated through the Treasuiy 
Department, five were prevented through the efforts of the Navy 
Department, four by Spanish authorities, two were wrecked, one was 
driven back by storm, one succeeded through the use of British territory, 
and the fate of one was unknown. Seventeen, Spain considered success- 
ful violations of the American law. With regard to these, the Secretary 
of the Tleasuiy reported as follows: In the seventeen expeditions, 
there were nine vessek involved. Only five expeditions proceeded by 
steamships of considerable iHX)portions; twelve went on four tugs and 
one pilot boat, each of less than one hundred net tons. Of the five 
expeditions, two went on the American ship LaurmdOf three on three 
foreign ships (which could not leave port without the consent of their 
consuls). The aggregate registered tonnage of the six American vessels 
was 1,331, of the foreign vessels, 1,772. It appears from the detailed 
review of the seventeen expeditions, made by the Secretaiy, that Spain 
exonerated the United States In the case of one of the expeditions on the 
Lawrada; coaeeming another, the Spanish officials disagreed as to the 
date and could give no accurate information; in three cases the vessels 
were subsequently wrecked and ai%y procedure against them was im- 
possible; in four cases, the principab were sentenced to imprisonment; 
in one case the vessel was protected by British jurisdiction, but the prixH 
cipal was punished; in tiuree cases the vessels w^e libelled for forfeiture 
on evidence furnished by the Treasury Department; in one case a libel 
was dismissed; in one case more time was required for investigation; in 
the case of tiie vessd that was not heard from the escape was charged 
to the n^ligence of a Spanish agent and the unwise advice of the Spanish 
legal advisers at New York.^^ 

"* Traasury Dept. Doc., No. 1089 (H. Doc. 326^ 55 Cong. 2 SesB.). 
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Chapter VII. Cokclttsion 

The United States claims the distinction of having taken the lead in 
the development of the principles of non-interference and neutrality 
which are now recognized by the community of nations. She was the 
first to make international obligations the subject of municipal law. 
With regard to the prevention of private acts of war against friendly 
countries, little criticism has been passed upon the standard which this 
country has set as a measure of its own conduct, and which it has de- 
manded of others, unless it be that it goes further and requires more 
than the usage of nations has hitherto sanctioned. There is no doubt 
that the United States has intended only to shape its policy in accordance 
with the just and necessary demands of international intercourse with 
states in the relation of peace; and if it has set a high standard in the 
prevention of hostile expeditions, it is to be remembered that the prin- 
ciples it has maintained have been enforced chiefly agunst itself. It 
has itself seldom been the object of serious or dangerous attack by 
military invaders through the negligence of other states. 

In the application of these principles, inevitable controversies have 
arisen. Foreign governments have been dissatisfied with the tardy 
cognizance taken of suspected undertakings, and with alleged indifferent 
exertions for the prevention of the expeditions. They have challenged 
both the sufficiency of the modes of procedure and the diligence of the 
government in the performance of its duty. The difficulties which have 
thus arisen have involved questions of fact rather than law. That the 
United States has at times been inconsistent in practice and untrue to 
the spirit and even the letter of its own principles is perhaps not to be 
denied. It is altogether probable that in some instances demanding the 
greatest diligence the government was deliberately negligent. ^^ 

^ The Lopez expeditions (see Chap. VI, sec. 2) were matters of common report, 
and the progress of preparations was published from time to time in the daily press. 

"The story of all these expeditions as told in a great part in the proclamations 
of the different Presidents, is pretty much the same. Some scheme of annexation, or 
other form of invasion is started, public meetings of sympathisers are held, a reckless 
soldier of fortune is chosen for chief, funds are raised by bonds issued on the security 
of the public lands of the country it is proposed to conquer, arms are collected, recruits 
are advertised for under some transparent verbal concealment of the object, and at 
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For the moet part, however, the failures of the government in the 
^oroement of the law have been due to obstacles in the form of official 
and popular disr^;ard of international obligations. At times local 
officers have neglected their part in the perf onnance of this duly out of 
sympathy for the cause of the filibusters. More frequently public 
s^itiment has been expressed against the punishment of offenders, juries 
have refused to convict, and popular support of the enterprises has inter- 
fered with the r^i^ar processes employed for prevention. The Spanish 
minister once took occasion to impugn the sufficiency of the methods of 
procedure in the United States for this reason, and attacked particularly 
the trial by jury, which, it was asserted, was almost certain to result in 
the acquittal of the offenders through the influence of public opinion. ^^ 
The numerous violations of the law during the Texan revolution were 
made possible through such circumstances as these, which the central 
government was powerless to control. ^^^ 

least a certain number of men are got together, and embazk, or otherwise set forth. 
If the country agaiost which the attack ia directed is feeble or unprepared, ocenes of 
outrage and bloodshed follow, until the marauderB are driven to the coast, where 
they find refuge aboard American vessels (in some cases it has been on board ships of 
war), and return to the protection of the United States, to prepare for a fresh attack. 
If the oountiy is able vigorously to repel them, as in the case of the Fenian raids, thqr 
content themselves with a demonstration on the frontier, seek at once the shelter of 
thdr own country, are disarmed, dud the ringleaders are perhaps tried. Those who 
are convicted are almost certain of an immediate pardon. After an interval the 
arms are restored, and unless the scheme has been so discredited by fulure as to be in- 
capable of revival, preparations are forthwith recommenced for another attempt, and 
eveiything goes on as before. * * * Laws no doubt have been passed, and proc- 
lamations in abundance issued. But in spite of aU this, privateering, armed incursions 
into countries at peace with the United States, hostile raids, and filibustering expedi- 
tions have gone on as before." Sir A. Cockbum, Opinion in the Geneva Arbitration 
Fapae, relating to the Treaty of Washington, IV, 307. 

»» For. Rel. 1885, 774. 

Much earlier (November 16, 1818) the Spanish minister, Don Luis de Onis, had 
made the same complaint in connection with privateering: "Whatever may be the 
forecast, wisdom, and justice conspicuous in the laws of the United States, it is uni- 
versally notorious that a system of pillage and aggression has been organized in 
several parts of the union against the vessels and property of the Spanish nation; and 
it is equally so that all the suits instituted by his Catholic Majest3r's consuls, in the 
courts of their respective districts, for its prevention, or the recovery of the property, 
when brought into this country, have been and still are completely unavaUing." 
Boyd's Wheaton, sec. 439i. 

"^ H. Ex. Doc. 74, 25 Cong. 2 Sess. 
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While generally the United States could not have been held tech- 
nically responsible for its failures thus occasioned, the frequent repetition 
of such occurrences ought surely to lead to the consideration of her modes 
of fulfillment of the international duty as inadequate. The defense of 
the government has been that it employed those means ordinarily 
effective for the enforcement of the general criminal laws of this country. 
The question as to whether or not they are in fact adequate to the needs 
of internal administration is one which perhaps cannot be raised in 
international law except in a very general way. It is evident, however, 
that the United States suffers both in municipal and international 
affairs from interference in legal processes by popular influence and 
extraneous considerations in the enforcement of the law. As in the 
municipal law, the remedy for these virtual international delinquencies 
lies not in soimder principles and better laws, but in the creation of a 
different popular attitude toward the law, and in the perfection of legal 
and administrative machinery. 

On the other hand, the indirect responsibility for filibusterism lies 
in some measure in its victims themselves. The turbulent condition 
of certain Latin-American coimtries has offered a standing invitation 
to adventurers. The fdd of American expeditions has been expressly 
30Ught by insurgent factions. In other cases, migfgovemment and oppres- 
sion and misguided policies have almost justified the attack if not the 
violation of international law. The removal of the inciting cause would 
doubtless abate local sjrmpathy in the United States for expeditions, 
and go far toward making the exertions of the government absolutely 
effective. The establishment of stable and efficient governments in the 
Latin-American countries would make filibustering a more dangerous 
and hopeless imdertaking, and would relieve the United States of the 
oft-times burdensome duty of warding off the spoilsmen. When the 
waste places have been filled, filibusterism, as f reebooting and buccaneer- 
ing, will have become a tradition. 

Rot Emebson Cubhs. 



LAW OF HOBTILB laUTABT EXPEDITEONB AS AFFLDBD BT THE U. B. 253 



BIBLIOGRAPHY »« 

American State Papers, Foragn Relations: I, 5, 21, 89, 167, 168, 589; III, 256; IV, 

103, 215, 496, 539, 541, 545, 546. 
British and Foreign State Pi4>eiB, XXVI, 1419 (Moore's Digest, II, 421). 
IMplomatio Ck>rre8pondenoe of the United States: 1864, II, 346, 355, 750 et 9eq.; 

1865, 1, 37, 49, 69, 74, 91, 303; U, 103, 159, 161, 163, 166, 192; 1866, I, 25, 77, 

126, 135, 166, 237, 288, 245, 275, 276, 280, 284; U, 536, 538, 543, 545; lU, 62, 

110, 133, 217; 1867, U, 621; 1868, 1, 430. 
Foreign Relations of the United States: 1871, 785, 787; 1873, HI, 329, 332; 1878, 555- 

9; 1882, 396, 404r5; 1884^ 493, 519; 1885, 13&-144, 773, 774, 776; 1886, 57; 

1887, 1027-1029; 1888, I, 990; 1892, 640-641; 1893, 424-435, 440-448, 456; 

1894, 428^132; 1895, II, 867-876; 1899, 364-370. 
House Executive Documents: 25 Cong. 2 Sees. Nos. 64, 73, 74, 302, 3 Sees. No. 183; 

26 Cong. 2 Sees. No. 33; 27 Cong. 2 Sess. No. 128; 34 Cong. 1 Sees. No. 103; 

35 Cong. 1 Sess. Nos. 24, 64; 55 Cong. 2 Sees. No. 326 (Treasury Dept. Doc. 

No. 1989). 
House Reports: 26 Cong. 2 Sess. No. 162; 35 Cong. 1 Sess. No. 74. 
Madison's Writings, U, 218. 
Manuscript Domestic Letters: VoL 8, p. 413 (Moore's Digest, VII, 1027); Vol. 44, 

p. 173 (Moore's Digest, VII, 924); Vol. 91, p. 356 (Moore's Digest, VU, 1056); 

Vol. 153, pp. 672, 673 (Moore's Digest, VH, 1021). 
Manuscript Notes to Argentine Republic: Vol. 6, p. 134 (Moore's Digest, VII, 1058). 
Manuscript Notes to Central America: Vol. I, p. 106 (Moore's Digest, VU, 926). 
Manuscript Notes to Foreign Legations: Vol. 2, p. 337 (Moore's Digest, VU, 1027). 
Manuscript Notes to Great Britain: Vol. 19, p. 438 (Moore's Digest, VU, 931). 
Manuscript Notes to Spain: Vol. 7, p. 79 (Moore's Digest, VU, 927). 
Messages and Papers of the Presidents, edited by Richardson: I, 125, 157, 404, 412, 

425, 561, 582; UI, 399, 482; IV, 72; V, 7, 111, 113, 161, 271, 272, 388, 466, 496; 

VI, 433, 442, 457; VU, 85, 91; IX, 591, 694. 
Moore, J. B.: BQstory and Digest of International Arbitrations (1898), pp. 2419 

et seg., 4028, 4029, 4040, 4042, 4054; Digest of International Law (1906), VU, 

906-^34, 1002-1052, 1053-1064. 
Opinions of the Attomey»<}eneral of the United States: VU, 367; VIU, 216, 375, 

472, 541; XIII, 541; XXI, 267. 



^ This bibliography contains only the documentary material bearing upon the 
points included in this study. Most text-writers in international law touch briefly 
upon some of the questions involved in the discussion in their chapters on ''state 
responsibility" and "neutrality." To this extent their works will be found to be 
useful. Beyond this the literature of international law contains nothiog important 
•on the subject. The history of some filibustering expeditions has been imperfectly 
-written in certain monographs; but these are of doubtful authority. 

Documents and cases marked by an asterisk (*) relate to matters discussed in the 
introductory ohi^pter, and, therefore, bear only indirectly on the law ol hostile ex« 
peditions. 



254 THS AMERICAN JOtJBNAL OF INTBBNATIONAL LAW 

Papers Relating to the Treaty of Waahington (1872): IV, 49, 2&Set9eq. 

Soott, Winfidd: Memoirs (1864), I, 805-317. 

Senate Executive Documents: 27 Cong. 3 Seas. No. 99; 31 Cong. 1 Seas. No. 57^ 

34 Cong. 1 Bess. No. 68; 85 Cong. 1 Sees. No. 13,63; *41 Cong. 2 Gem. No. 112. 
Senate Reports: 35 Cong. 1 Sess. No. 20. 
Statutes of the United States: I, 381, 407; U, 54; lU, 370, 447; V, 212; Reviwd 

Statutes, see. 5281 et aeq,; XXXV, 1080 (Act of March 4, 1909). 
Webster, Daniel: Works (12th ed.), VI, 250. 
Wharton, FVaneis: Treatise on the Criminal Law of the United States (9th ed.)^ 

sees. 1901, 1906; Digest of the International Law of the United SUtes (2Dd ed.), 

m, 549-551, 585^630. 
Wheaton, Henry: Elements of International Law: English edition by A. C. Boyd». 

1889 (Srd ed.), see. 439a, i, j, k, 1; Edition by R. H. Dana, 1886 (8th ed.), sec 

439, note. 

List or Cases 

Chacon v. Eig^-nine Bales of Cochineal, 1 Brock. 478, Fed. Cas. No. 2668. 
Charge to Grand Jury— Neutrality Laws, 5 Blatchf. 556, Fed. Caa. No. 18264; 

same, 2 McLean, 1, Fed. Cas. No. 18265; same, 5 McLean, 249, Fed. Caa. 

No. 18266; same, 5 McLean, 306, Fed. Cas. No. 18267; same, 4 Wkly. La«r 

Gas. 214, Fed. Cas. No. 18268. 
Gin V. Oliver, 11 Howaid, 529. 
Hart 9. United States, 84 Fed. 799. 
*Murray v. The Schooner Charming BetsQr, 2 Cranch, 64. 
Needham, Ex parte, 1 Pet. C. C. 487, Fed. Cas. Na lOOOa 
*Respublioa v. DeLongchamps, 1 Dallas, 111. 
*RosB V. Rittenhouse, 2 Dallas, 160. 

Stoughton V. Dhnmick, 3 Blatchf. 356, Fed. Cas. No. 13500. 
*Talbot V. Seeman, 1 Cranch, 1. 
^Thirty Hogsheads of Sugar v. Boyle, 9 Cranch, 191. 

United States v. Burr, Coomb's Trial of Aaron Burr, 377, Fed. Cm. No. 14a04a. 
United States v. Hart, 74 Fed. 724; same, 78 Fed. 868. 
United States v, Hughes, 70 Fed. 972; same, 75 Fed. 267. 
United States v. Lumsden, 1 Bond, 5, Fed. Cas. No. 15641. 
United States v. The Mary N. Hogan, 18 Fed. 529. 
United States t;. Murphy, 84 Fed. 609. 
United States t;. Nunez, 82 Fed. 599. 
United States v, O'Brien, 75 Fed. 900. 
United SUtes v. O'SuDivan, 9 N. Y. Legal Observer, 257, Fed. Cas. No. 16974r 

same. Fed. Cas. No. 15975. 
United States v. Pena, 69 Fed. 983. 

United States &. Quitman, 2 Amer. Law R^. 645, Fed. Cas. No. 16111. 
United States v. Rand, 17 Fed. 142. 
United States v. Smith, 3 Wheeler Crim. Cas. 100, Fed. Cas. No. 16842; same^ 

Fed. Cas. No. 16342a. 
United States v. The Conserva, 38 Fed. 431. 
United States v. The Itata, 49 Fed. 646. 



LAW OF HOSTILE MILITABT EXPEDITIONS AS APPLIED BT THE U. S. 255 

^United States v. The Paquete Habana, 175 U. S. 677. 

United States v. The Three Friends, 166 U. S. 1. 

United States v, Trumbull, 48 Fed. 99. 

United States v. Two Hundred and Fourteen Boxes of Anns, 20 Fed. 50. 

United SUtes v. Ybanes, 53 Fed. 536. 

WiboiiB V. United States, 163 U. S. 632. 



V 



